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VoL. VIII JULY, 1934 No. 2 


Medical and Psychiatric Testimony 
By Dr. H. MASON SMITH, Tampa 


Former Superintendent of the Florida Hospital for the Insane, and one of the south’s most 
distinguished Psychiatrists. An address delivered before the Polk County Medical Asso- 
ciation, who had as its guests, members of the Polk County Bar Association. 


It is hardly necessary to state to this group that physicians make poor 
witnesses. They are not legal-minded and develop a mentality from an 
entirely different angle and are swayed by many facts or suspicions of 
facts that would not be considered as legal testimony and could not be 
sworn to, such as case history, economical and social status, intuition 
and ideas of ethics. They like to express opinion as well as facts. 


While medicine is not an exact science there are many technical things 
in it, which doctors find difficult to explain in simple terms and make 
easy for the jury to understand. Physicians as a rule are touchy, easily 
confused and embarrassed on the witness stand. In their own field they 
dominate the situation and are really cross examiners to patients. The 
witness chair is a reversal of their professional life situation, and it is 
difficult for them to adjust themselves. They fear embarrassment, guard 


their dignity, plead for their opinion, all of which makes them self con- 
scious. 


They feel that the sole purpose of the opposing side is to trap them, 
that they are not given a free hand. Physicians do not like to be restrict- 
ed by the rules of testimony. They like to generalize or be concrete as 
they wish and they insist on injecting opinion. The idea of allowing a 
witness to take the stand and tell a straightforward story in his own 
way is quite beyond the range of legal imagination. It is done in France, 
there they even allow witnesses to express an opinion. The physician 


feels that he is not allowed to tell the whole truth which he has taken 
an oath to do. 


However, there are reasons for any established custom. The law is 
strong on reasons and explanations. “What would become of us lawyers’, 
one attorney said when the question was put to him, “if a witness were 
allowed to tell all he knows on the witness stand without his attorney’s 
help?” Truth must and will prevail. It is so written, but there is such a 
thing as having it altogether too easily prevailable. 


DISAGREEMENT AMONG MEDICAL WITNESSES 


There has been a great deal in the press and in private about the fact 
that doctors disagree on the witness stand, and the impression usually 
created is the fact that they disagree because their remuneration comes 
from different sources. Of course, in criminal cases the attorneys for the 
defense and prosecution present their cases to doctors, especially to alien- 
ists, with different facts, different colorings, and the opinion is developed 
accordingly. Doctors in these instances naturally would disagree because 
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they are not looking at the picture from the same angle. Disagreement, 
however, is the usual and normal thing among scholars in any profes- 
sion. One reaches a conception or an idea and defends it until there is 
overpowering evidence to the contrary. Bible students disagree about 
religion, even in the same church where all are following the same dogmas 
there is disagreement. Engineers disagree on static mathematical prob- 
lems, and theirs is an exact science. Lawyers disagree over the law which 
is written rule by rule and law by law. Most decisions of supreme courts 
stand five to four or four to three. 


Alienists, naturally, have more difficult problems in the diagnosis of 
conditions than medical men. The mind is manifested in behavior which 
requires longer observation to make determinations, as naturally the con- 
scious mechanism may be able to guide the behavior along conventional 
lines for a short while. There is no measuring rod for mental disorder. 
A mental disease is analogous to a cliff in a big body of water, one sees 
only that which is above the surface but this is a very small portion and 
it takes considerable sounding to fathom the size of the rock underneath. 


CAUSES OF BEHAVIOR AND CONDUCT DISORDERS 


In arriving at the cause of any conduct disorder, whether criminal or 
merely in violation of ordinary conventions, the method of determinism 
is one usually employed by psychiatrists. This method merely takes in- 
to consideration the theory that any event, criminal or otherwise, grows 
out of a series of previous events, and in order to determine the cause of 
misbehavior, whether due to a diseased mind or a poorly thinking mind, 
one has to have the entire background of the individual; which includes 
his antecedents, his early environments and his training. This conception 
precludes “the freedom of will’ in doing right and wrong which is now 
recognized by the law, but conceives the individual as being helpless be- 
fore the forces that are working in him. 


The disorders of behavior and feeling tone are usually occasioned by 
conflicts that are going on inside of the mental mechanism of an indi- 
vidual. We all have in us the primitive cravings that have come down 
through the ages from our primitive forebears. These occupy the greater 
part of the unconscious and are existing there and in full force. 


These primitive cravings are selfish and do not consider the welfare 
of the herd or society. The strongest craving is that of self preservation, 


the next is perpetuation of the species, and then the selfish pleasure 
cravings. 


These impulses are held in abeyance by the conscious mind which is de- 
veloped as the result of socialization or civilization of the race. In the 
conscious mind we have the inhibitions that control the primitive cravings 
or the selfish impulses. It is a battle between two great forces that some- 
times causes illness, and sometimes behavioristic disorders. 


To illustrate, we take the hypothetical case of a pleasure craving type 
of woman who can not accept any of the serious part of life but whose 
life consists in a constant effort to be entertained or amused. This hypo- 
thetical individual has a bosom friend in the person of another woman, 
and this friend suffers the loss of her mother, and the first woman can 
not tolerate the morbid atmosphere of the death scene. She rebels against 
being by her friend’s side, offering condolence and helping her in this 
critical period, yet consciously she knows it is her duty to be there. In 
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this case there is a conflict between the two cravings, one of duty and one 
of the selfishness or craving for pleasure. Now, in this case there is a 
clash of these two forces and a physical compromise results. In order 
to avoid the death scene she develops a tremendous headache; being sick, 
she is excused from her duty as a friend and both the conscious and un- 
conscious cravings are satisfied. 


In diseases of the mind, and certain other mental conditions the con- 
scious mind ceases to function as a censor over the selfish cravings that 
are coming up from the unconscious, the inhibition is removed. Then 
these selfish impulses come through unchecked which produces unguided 
behavior and there is a clash with the interest of the community or with 
society. The individual is then a menace. 


We are born with mental mechanisms of various degrees of capacity. 
Some people have a conscious mind which will break under the stresses 
and complexities of an environment that others will be able to handle. 
This is termed mental adjustment. Binet, the great French psychologist, 
who devised the method of measuring intelligence, said, “Many peasants 
are able to adjust themselves in the country who can not in Paris.” 


In cases of maladjustment the emotions such as hate, anger and, jealousy 
become so powerful the consciousness is completely blocked and the cen- 
sorship over the behavior and thinking of an individual is lost. Many 
people are born with this emotional instability yet possess intelligence, 
who in simple environments and circumstances can keep their emotional 
life at an even level and make adjustments, whereas, in the complexities 
of urban life in highly specialized and competitive pursuits the adjust- 
ments are not made, and the emotions may come up and knock out the 
conscious activity, causing a patient to become wild by virtue of these 
uncontrolled emotions. 


RESPONSIBILITY 


In the consideration of responsibility the McNaghten case, which oc- 
curred in England in 1843, has set the standard which is followed by the 
courts of this day. This case, of course, is familiar to all who have had 
anything to do with criminal law because it sets the standard for defining 
the difference between insanity and crime. This was the first case on 
record where the actor as well as the act was considered. By this stand- 
ard the understanding of responsibility is that it is an individual mat- 
ter and a person has it or does not have it. This idea of responsibility 
comes up in connection with the belief of “freedom of the will” when it 
was believed that a person in order to be responsible must of necessity 
been able to have chosen differently. That as a matter of fact he elected 
to choose an evil way rather than the good way, that he did so knowingly 
and that this state of mind therefore constituted what was termed in 
law as a “mens rea” or guilty mind. It evolved the idea of criminal in- 
tent. If for any reason the mind is so diseased that it is incapable of 
forming criminal intent, of understanding the nature and quality of the 
act performed, to use the phrase of the law, or know that it is wrong; 
if, in other words, a person is insane within the meaning of the law, or 
so defective as to be an idiot, or is unconscious, he can not have a guilty 
mind; and the absence of his ability to have a guilty mind means that he 
can not be held responsible, and if he is not responsible he is, therefore, 
not guilty. Stated in this way the whole concept is simple enough and 
is easily understood upon the basis of its original formulation, at a time 
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when there was no question about a man’s ability to refrain from doing 
as he chose, particularly at a time when crime was equated with sin. 


Just as the legal test for insanity has been said to be “‘simply obsolete 
medical theories crystalized into rules of law” so this interpretation of 
the concept of responsibility, as I have set forth, is also based upon ob- 
solete theories which have been brought forward from the past through 
the medium of the word ‘responsibility’. Scientific thinking has long 
since passed beyond the point which this concept formulated. 


The concept of responsibility raises the issue of determinism, about 
which I spoke a while ago, by which method the modern psychiatrist ar- 
rives at the mental situation that is suffered by an individual. By this 
concept a man can not control his act and is unable to exercise the “free- 
dom of will’ in doing the right and the wrong since the events preceeding 
have directed him to the performance of the specific act which has 
brought him in conflict with society. 


The entire question of responsibility has been considered too exclusive- 
ly from the standpoint of law rather than from that of the delinquent. 
Of course, it is much easier, from the standpoint of administration and 
disposition of maladjusted individuals, to assume that a defendant is 
either responsible or not responsible. This obviates the necessity of con- 
sidering the tedious and vexatious details, and the complicated problems 
of adjustment. However, such a point of view is in every way analogous 
to the military concept that a soldier is capable of full military service 
in any capacity to which he may be assigned or else he is not, and, there- 
fore, must be discharged or retired. He is either 100% or his efficiency 
is zero from the military standpoint. In the late war it was soon found 
that to discharge all men from military service who were not capable of 
rendering effective service in the first line would result in great depletion 
of military strength, so necessity forced the recognition of different de- 
grees of qualification. The men that were so constituted that they could 
not serve in the trenches were found to be fully effective when assigned 
to some other, perhaps less hazardous but more laborous sort of duty. 


Whether an individual can effectively meet social demands in a given 
case is a question of the nature of those demands as set up against the 
combination of assets and liabilities of the personality make-up of the 
individual in question. He may be fully equal to meeting them, he may 
be able to meet them in part only, he may be able to avoid facing them 
at all and so escape the great test of adjustment that humans are put 
to, and effect some sort of compromise which constitutes a partial solu- 
tion. To illustrate these types a fully efficient individual is a successful 
man, the wholly inefficient man may be an idiot, imbecile, or a man se- 
riously ill mentally or physically. The partially efficient individual is 
one who can not measure up to the moderate stresses, breaks down when 
the stress exceeds a certain maximum. The individual who escapes the 
test which produces one of these, is illustrated by the hobo type, as well 
as that group of constantly shifting workers who hold jobs only a short 
time and then move to something else; individuals who are lacking in 
ability for continuity and consecutiveness of effort, who perhaps steal 
but use the proceeds to support their families, educate their children. 
Many so called insane belong to this compromise group. To hold all these 
various groups up to the same standard of conduct regardless of their 
several equipments and capacities is indefensible. 
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While partial responsibility is not recognized generally by the law it 
nevertheless finds its way into practice, which is always the rule when 
the written law offends the public consciousness. In cases of this kind 
a defendant may be clearly guilty but the jury takes the bull by the horns 
and brings in a verdict of not guilty. 

In the recent Frazier case in Duval County where a woman through 
a sense of injustice caused by another woman, who had stolen her hus- 
band’s love and was trying to steal the affections of her children, killed 
the offending person in a most dramatic and spectacular way. 


Mrs. Frazier was examined by a noted psychiatrist who stated that 
she was not insane and did not commit the murder as a result of ir- 
resistible impulse. The attorneys for this woman endeavored to get me 
to come to her defense from the standpoint of insanity but from the 
history they built there was no evidence of any diseased thinking and I 
gave up the privilege of obtaining an unusually large fee. During the 
trial Dr. Greene of Jacksonville testified that the woman had no element 
of insanity or irresistible impulse, yet in spite of this and in spite of the 
fact no evidence of insanity was produced, the jury brought in a verdict 
of temporary insanity. 


TESTS AND METHODS 


The test of insanity as laid down by the law is centered around three 
propositions, namely: the knowledge of right and wrong, the existence 
of delusion and the presence of irresistible impulse. Insanity is purely 
a legal concept and simply means irresponsibility or incapacity for mak- 
ing a will, entering into a contract or whatever the occasion may be. These 
tests are essentially medical in character. The test of delusion and ir- 
resistible impulse are obviously so, while the right and wrong test, al- 
though it is defined as sufficient knowledge to know that an act is pro- 
hibited by law, easily becomes medical when the question concerns a state 
of mental defectiveness sufficient to preclude such knowledge. Dr. Wil- 
liam White has said these symptoms which the law uses as a test repire- 
sent but a small portion of the symptomatology or the phenomena of men- 
tal disease. They are obsolete medical theories crystallized into rules of 
law. Thus medicine and law have become so mixed until it is generally 
supposed that insanity is a medical term, that in fact, insanity is a di- 
sease which the law defines and it is the purpose of the expert to deter- 
mine whether the defendant has the disease as thus defined. In this 
confused state of affairs lawyers and doctors talk to each other in the 
court room, each using a different language, each approaching the prob- 
lem with different traditions, different objects; neither understanding 
the other. Little wonder that expert testimony leads to confusion rather 
than clarification. 


The standpoint from which the psychiatrist approaches the problem 
of human behavior no longer makes it possible for him to be dogmatic 
and categorical in his replies to questions asked by lawyers on these 
points. Impulses, delusions, knowledge of right and wrong are no longer 
conceived as concrete entities that either are or are not. Man is not a 
mosaic from which some portion of the pattern may be dropped out in- 
differently as it were. The language of the law, while it might have been 
all right a hundred or so years ago, is no longer useable by the present 
day psychiatrist. All such stuff that tests are made of is relative and 
its relativity and true meaning can only be arrived at and appreciated 


38 FLORIDA LAW JOURNAL 


at its true value when considered in its proper setting, that is as symp- 
toms of certain conditions; never by forceably dislocating them or sepa- 
rating them for consideration in the abstract. 


When Frank McDowell of Pinellas County murdered his two sisters 
and on the anniversary of that murdered his father and mother, he may 
have possessed a knowledge of right and wrong in the sense that he knew 
it was against the law of the land to commit murder. This was indicated 
by the fact that he tried to cover up the evidence of his act. But, never- 
theless, at the time he killed them, he thought he was carrying out the 
command of God or of the Holy Spirit and knew that he was doing 
right. It is obvious how far short the language of the statute is from 
encompassing such a situation. 


THE MEDICAL PSYCHIATRIAC EXPERT OR THE ALIENIST 


If the point of view I have just set forth is correct, the function of 
the expert in the situation is to elaborate in detail the personality make- 
up of the offender, to obtain and state the various social features in- 
volved; in fact, to give a description and explanation of the make-up of 
the offender and the environment in which his personality was influenced, 
give the offense its setting, and to show how it is related to and grew out 
of all these factors. For instance, a man who takes a loaf of bread which 
does not belong to him is technically guilty of theft and should, in the 
absence of any other fact, be punished accordingly; but to say that the 
trial should stop with the proof of the theft might have been a tenable 
argument once, but it is no longer. The added fact that the man was 
hungry when he took the bread can not be left out of consideration as 
unimportant. The further fact of what he did with the bread may also 
be of prime significance, whether he ate it, or gave it to a starving fami- 
ly, or sold it and with the money bought liquor; or many other possible 
disposals which he might have made. All of this information is not only 
pertinent to show the motive for the stealing but is pertinent in formu- 
lating an effective disposition of the offender. 


THE EXPERT AND HIS HIRE 


It seems when there is nothing sensational to print in the way of news 
the newspapers take “pot shots” at the alienists or experts in mental 
diseases. They have nothing to say of experts for the prosecution trying 
to hang the man, but the defense alienist is always the target. This is 
probably done because they think these men are highly paid. I expect 
many people especially physicians would be surprised about the fees 
actually paid alienists. 


“How much are you being paid to testify in this case?” is the inevitable 
question asked the alienist by a certain type of attorney. “A good big 
fee’, one expert replied, “probably one-tenth as much as you are getting 
for the same service.” 


You must know that the ethics of our profession, as well as a sense of 
decency, prohibit a doctor going into a case on a contingent basis, but 
the same type of attorney usually inquires, “are you interested in the 
outcome of this case?” The answer of one alienist was, “You are con- 
fusing the methods of my profession with your own.” It is the duty of 
medical witnesses to be guided by the thought that he is not an enlisted 
man in the battle of defense or offense, but regardless of the source of 
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his remuneration he is called as a man having special knowledge, to re- 
late the facts involving his special knowledge and give his own personal 
and unbiased opinion. 


Cross EXAMINATION 


Cross examination is optional and usually is advisable but with the 
matter of medical expert testimony the cross examination is frequently 
more detrimental to the cause than helpful. It is considered that all 
cross examinations tend to make the original statements of the witness 
more emphatic and tend to make the witness more partisan. The fact 
that the cross examining attorney is endeavoring to tear down the effect 
of his testimony, will as a compensatory measure cause a witness to make 
his statements stronger and more emphatic, so unless there is a good 
chance of showing that the witness is either ignorant or dishonest, it 
would seem the better part of wisdom not to cross examine him at all. 


This is where the gamble comes in; where good acting and a good 
knowledge of human nature and psychology stand as the greatest asset; 
for it requires courage and master craftsmanship, in the event a witness 
has given damaging testimony, to refuse to cross examine him, to dismiss 
the witness with a simple indifferent wave of the hand and the words 
“no questions.” Yet just in the right circumstances and with the right 
inflection of the voice this is sometimes most effective. If the attorney 
were permitted to tell the jury in words, what he would like to imply, 
that the testimony of the witness is of no account; cross examination 
would be superfluous. But he is not allowed directly or even indirectly 
to suggest such a thing, therefore, the failure to cross examine may back 
fire disastrously, the jury may misconstrue, and friends of the defendant 
may feel that the lawyer is not earning his pay, is loafing on the job. 


With all this in mind the wise attorney when cross examining a dan- 
gerous witness usually chooses a safe middle ground and asks safe ques- 
tions that are not likely to result in dangerous answers. Especially so 
when the witness is a veteran at the game for such a witness may twist 
a seemingly innocent question into an opening for a telling thrust. 


The medical expert possesses a vast fund of scientific knowledge about 
which even a very keen and highly educated attorney can have only a 
superficial knowledge. The inexperienced lawyer often trips on this ob- 
stacle in dealing with the medical expert. This occurs when the medical 
expert under examination deftly shifts the burden of medical knowledge 
to the attorney himself and is usually accomplished by compelling the 
attorney to define and explain the meaning of his own question. The 
wise cross examining attorney usually avoids a frontal attack, attempts 
to discredit the medical expert in the eyes of the jury without getting 
into the dangerous territory of actual knowledge. He does this on the 
accepted legal principle that if a single statement of a witness may be 
doubted his entire testimony may be discredited. 


Nothing discredits the expert witness more than merited ridicule, and 
most lawyers use this legal weapon when possible, but sometimes that 
also backfires and the results become classics in medico-legal history. 
Many years ago the late Dr. Spitzka, who was a world famous alienist, 
had given some very damaging testimony on cross examination in a cer- 
tain case. The cross examining attorney aware of the alienist’s fund of 
scientific knowledge and knowing there was no liklihood of checking his 
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testimony took a “flyer at ridicule.” Let me see doctor’, he asked, ‘‘you 
are a veterinary are you not?” The court room chuckled to the extent of 
the privilege that audiences in court rooms enjoy. A moment later the 
chuckle recurved upon the lawyer when the alienist replied, ‘Well, not 
exactly although sometimes I treat asses.” This sort of a reply in the 
very beginning of a cross examination smooths out the rest of the journey 
for the expert. First blood puts him in good standing with the jury, 
which helps, but sometimes a parting shot has exactly the same effect. 
In fact, up till the very last sentence of an expert witness’s testimony, 
there is always a chance that he will land a telling blow from some en- 
tirely unexpected angle, that will win the good graces of the jury. For, 
like the rest of the world, juries are often swayed by trifles. 


During the time I was on service in the Neurological Institute in New 
York City, Dr. Joseph Collins was the chief of that institution. It was 
generally known that this institution was not designed to treat any 
mental cases but purely those of organic nervous diseases. It happened 
that Dr. Collins had given some very damaging testimony in a case where 
the mentality of a man was involved and the jury seemed favorably im- 
pressed. As frequently happens, the attorney’s cross heckling had 
strengthened rather than weakened the expert’s testimony. The attorney 
himself realized this and began fumbling for a way to let go gracefully. 
“After all, Dr. Collins, you are a neurologist pure and simple are you not?” 


To which the doctor replied blandly, “Well reasonably pure and entirely 
simple.’ 


Dr. Westmoreland of Atlanta, Georgia, a very famous surgeon years 
ago, whom some of you probably knew, was called into a very important 
case near Anderson, Alabama, as a surgical expert and as such gave 
testimony which was very profitable to the patient. The cross examining 
attorney was a man whose opportunities had been somewhat limited in 
dealing with witnesses of this type and who did not properly evaluate 
the ability of the witness to command the psychological situation in that 
setting, as those doctors whom he had been privileged to examine were 
helpless before his heckling, cross fire, questions. He inquired of the 
doctor if he did not get his patients from a great expanse of territory, 
to which the doctor modestly replied that a sufficient number came to 
him to afford comfortable living. The attorney then inquired of the 
doctor if he did not have the reputation as a great diagnostician to which 
the doctor modestly assented. Then the attorney walking, nervously, up 
and down in front of the witness stand said, ““You can look at people 
and tell what is wrong with them?” To which the doctor replied, “Some- 
times.” Then the attorney said, “Tell me what’s wrong with me as I walk 
before you.”’ Upon this inquiry, Dr. Westmoreland looked at the attorney 
for some seconds and replied “It is either an old case of gonorrhea or 
syphilis.” 


As I pointed out in the beginning of my talk, the witness takes an 
oath to tell the truth, the whole truth and nothing but the truth. It 
often occurs that one has to resort to trickery to get the whole truth be- 
fore the jury for, although the law does not permit the witness to tell the 
whole truth officially, or to give opinions or speak of things he has heard, 
there are, nevertheless, ways of doing these things unofficially. Thus 
the witness who is on the alert often sees a chance to slip in some im- 
portant statement which is promptly challenged and ordered stricken 


| 
| 


FLORIDA LAW JOURNAL 41 


. 


out so it does not appear on the record for inspection of the upper courts. 
The jury is instructed to disregard it, but the jury has heard the state- 
ment and if it is important will not disregard it. 


THE ALIENIST, MOST DESPISED OF ALL MORTALS 


The trend of the mind of the average person is legal rather than medi- 
cal. This means punishment as the law has set up. The average person 
feels that any violation of the law should be punished. Disease is for 
the physician to attend and to treat. Behavior, even if it is influenced 
by disease, is for the officer to deal with. Law thinks in terms of punish- 
ment, medicine in terms of mercy. The alienist when on the defense 
is working in terms of mercy, which is not along the lines of public think- 
ing. 


The public concept of an alienist, if we can judge by the newspapers 
and remarks usually made by our friends, is a doctor who finds a man 
insane if he is working for the defense and sane if he is acting for the 
prosecution. Very few people know of the countless unrecorded cases 
passed on by the alienists for various attorneys before he goes into the 
court. A great deal of my time is devoted toward the analysis of cases 
in which a defense of insanity can not be well founded and this analysis, 
of course, brings no compensation. In many notable cases the physicians 
on the defense have been discredited throughout life for their action al- 
though they were perfectly correct in their diagnosis and in their state- 
ment of the case. You remember the Thaw case in which the defense 
alienists stated that Thaw was suffering from a well known mental di- 
sease known as Dementia Praecox and by virtue of having an intelligent 
jury Thaw was sent to Mattaewan rather than to the electric chair. 
During the trial these alienists were discredited by the press and by the 
public, and that discredit is still attached to their names. Yet, the events 
since that time have proved them to be perfectly correct in their diag- 
nosis. The alienists who were for the prosecution at that time have been 
proven to be incorrect in every statement that they made, during the 
years since the trial, yet nothing has ever been said of a critical nature 
in reference to their testimony. 


However, attorneys have a very wholesome respect for the opinion of 
an alienist, and in their discussion of cases before they are brought to the 
court they get the facts from some alienist, whom they usually consult, 
and so are prepared for the defense before the case is brought into the 
open. 

The prosecuting attorneys have the advantage of a jury which knows 
nothing about insanity, which is ignorant of all mental conditions but 
which thinks it knows. Very few laymen who compose a jury would under- 
take to describe or diagnose pellagra, tuberculosis, or malignancy yet 
practically all resent the statement that he does not know a crazy man 
when he sees one, and they will resent the impressions and statements 
that are made by an alienist which are designed to show an offender in- 
sane. 


SOME REMEDIES 


With this very brief account of a few of the facts, or state of affairs, 
we may, in conclusion, consider the way by which the situation may be 
improved. It is very obvious that only a partial solution may be made 
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of the difficulties which arise when the existence of mental disease be- 
comes an issue in the trial of a case. Most suggestions, especially those 
made by medical men, fail to take into account constitutional limitations 
and never get anywhere. The following suggestions for laws made by the 
committee of the American Institute of Criminology are practical in their 
application: 

“No person will be convicted of any criminal charge when at the time 
of the offense he was suffering from mental disease which would pre- 
clude the state of mind that must accompany such act in order to con- 
stitute a crime. If the jury concludes that by reason of mental disease 
the person was irresponsible at the time of the act the verdict will so 
state. The court may then order an examination to ascertain if the 
prisoner is suffering from a mental disease which will cause him to be 
a menace to public safety. If this is found to be the case the court will 
order the prisoner to the State Hospital until such time as he has re- 
covered from mental disease so as to no longer be a menace.” 


As to expert testimony the committee suggests: “Whenever, in the 
trial of a criminal case, the issue of insanity on the part of the defendant 
is raised, the judge will call one or more disinterested, qualified experts 
to examine the defendant and testify and be questioned both by defense 
and prosecution.” They suggest that the court’s experts have access to 
all records of the defendant and all sources of information. 
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The Proposed Amendment of The Constitution 
Relating to Grand Juries 


By HoNorRABLE L. L. FABISINSKI, Pensacola 
Judge of the First Judicial Circuit 


Among the amendments to the constitution of the State, to be sub- 
mitted for ratification by the people in the general election of this year, 
is that proposing an important change in criminal procedure in circuit 
courts. It will have little or no effect upon the procedure in other courts 
exercising criminal jurisdiction. That one of the results of the adoption 
of the amendment will be to invest the prosecuting officers of the cir- 
cuit courts with powers exercised by county solicitors ever since the 
adoption of the constitution of 1885, should in itself constitute a strong 
argument for the ratification of the amendment. 


It is difficult to reconcile the reasoning which impelled those who 
drafted our present constitution to limit the power of state attorney 
to prosecute by information under oath only misdemeanors triable in 
the circuit court, while granting to the prosecuting officers of the crimi- 
nal courts of record authorized in the same constitution to be established, 
the broad power to prosecute all felonies less than capital by this method. 
It is probable that the latter was in the nature of an experiment, which, 
if found impractical, might be controlled by the legislature, as the legis- 
lature was granted the authority to abolish such criminal courts of 
record as might be established. In any event this anomalous condition will 
be corrected, if the proposed amendment is made effective. 

If it is taken for granted that the practise in criminal courts of 
record, of prosecuting all felonies, as well as all misdemeanors, by in- 
formation under oath of the county solicitor, has, in practical operation 
resulted in greater efficiency in the enforcement of law, and in economy 
of operation, then the proposition that the same powers should be grant- 
ed to state attorneys prosecuting in circuit courts is hardly capable of 
successful refutation. 


The county solicitor under our scheme of prosecutions, has not been 
left wholly uncontrolled in his judgment and discretion as to what of- 
fenses committed shall or shall not be prosecuted. In those counties 
where criminal courts of record are established, grand juries are still 
required to indict capital cases, and may be called by the circuit judge 
whenever the public interest requires. An indictment by the grand jury 
when certified to the criminal court of record is, in that court, in the 
nature of a presentment of the grand jury, and if the county solicitor 
should fail to file an information based upon the charge contained in 
the indictment, the judge of such criminal court might, without doubt, 
appoint an acting county solicitor to file such an information and to 
prosecute it to completion. Without this check upon the powers of the 
prosecuting officers, that of the occasional calling into session of a 
grandjury, the road is left open to serious abuses. The necessity of an 
investigating body in every county, meeting occasionally, certainly at 
least once in every two years, substantially unconnected with any branch 
of the government, and representing the people as such, is apparent. 
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With these preliminary remarks, we may enter upon an analysis of the 
proposed amendment, and attempt to determine whether it will in any 
way adversely affect the rights of the people, remembering that it is 
one of the articles of the declaration of rights which is being amended. 


The proposed amendment is to section ten of the declaration of rights, 
which, in its present form, stating only that part which is affected by 
the amendment, is as follows: 


“No person shall be tried for a capital crime or other felony, unless on 


presentment or indictment by a grand jury, except as otherwise provided 
in this constitution . . .” 


The last clause is the basis for the power of the county solicitors to 
prosecute ‘other felony” by information under oath, provision having 
been made otherwise in the constitution for the establishment of crimi- 
nal courts of record with jurisdiction of such “other felony.” 


As the proposed amendment goes considerably further than merely 
amending this clause to grant the power to prosecute felonies less than 
capital by information under oath to state attorneys, it will serve our 
purpose better to take up the amendment sentence by sentence. 


The important change in the present provision of the constitution, is 
accomplished by the omission of the words “or other felony” after the 
words “capital crime,” leaving undisturbed the requirement that capital 
crimes shall be tried only on presentment or indictment by a grand 
jury: and the addition of the following words after this requirement: 
“and no person shall be tried for other felony, unless on presentment 
or indictment by a grand jury or upon information under oath filed by 
the prosecuting attorney of the court wherein the information is filed.” 


The effect of this change is to extend to state attorneys the power and 
authority to prosecute by information under oath all felonies less than 
capital, triable in the circuit court. The practical results of the change 
are to be tested by the results obtained in the former similar practise in 
our criminal courts of record, where, as has been seen, this power has 
been exercised by county solicitors ever since the adoption of the con- 
stitution of 1885. 


In practise, for all general purposes, it may be said that the authority 
thus given to prosecuting officers constitutes them one-man grand juries 
as to all offenses less than capital. They differ, however, from the grand 
jury, in that while acting as an investingating body, they also prosecute 
to completion the cases investigated in which prosecution is com- 
menced by them. This latter fact has not been productive of any serious 
or unfortunate results. As a matter of fact, whether the prosecution is 
commenced by indictment of a grand jury, or by information filed by 
the prosecuting officer, it has been almost universal practise to permit 
the prosecutor to dismiss at his discretion. In either case, the presiding 
judge, if he saw fit, could refuse to permit dismissal, and require a 
trial. Whether or not a prosecuting officer shall dismiss a pending 
prosecution depends upon circumstances, and is governed by his con- 
science and integrity, controlled somewhat by public opinion and the 
power of the court to refuse to permit dismissal, and this applies 
whether the prosecution was commenced by indictment or information. 

Prosecution by information under oath in those counties where crimi- 
nal courts of record have been established has not been productive of 
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any serious evil consequences, certainly none that would not exist under 
any form of prosecution. Since the grand jury is not wholly abolished, 
omitted prosecutions may be, and in practise sometimes are, investigated 
by grand juries when they do meet; and in a period of almost fifty years, 
a flagrant case of a malicious prosecution initiated by a county solicitor 
under the broad powers granted him has yet to appear. 


The advantages, from an economical standpoint, are considerable. All 
the expense of investigation, with the exception of the fees of witnsses 
examined by the prosecutor, is eliminated. True, under present liegislation, 
the fees of such witnesses will be paid by the counties, whereas fees of 
witnesses before the grand jury are now paid by the state. But these 
expenses may be held to a minimum, and in either event, the ultimate 
effect is a saving to the taxpayer, whether payment is made by the state 
or county. In many cases, the presence of the prosecutor at preliminary 
hearings, will obviate the necessity of his summoning witnesses. In other 
cases, fewer witnesses will suffice to initiate prosecution than are ordi- 
narily examined by grand juries. 


The tendency will undoubtedly be to prosecute many homicide cases 
as second degree cases to obviate the necessity of calling a grand jury 
to indict. This has been done on several occasions by cooperation of the 
state attorney and county solicitor in Escambia County, and no doubt 
in other counties, and has proven convenient and economical. After all, 
true first degree cases are the exception rather than the rule among 
homicides, and unless the extreme penalty ought to be inflicted, or the 
circumstances seem to require it, prosecution for second degree murder 
is just as effectual, since the penalty may be imprisonment for life upon 
conviction. The economy in thus prosecuting is readily seen, since in ad- 
dition to saving the expense of holding a session of the grand jury, a 
jury of six men may try the second degree charge. 


Another considerable saving, both in time and money, will result from 
a lessening in number of dilatory pleadings. A plea in abatement to an 
information actually tried before a jury is almost unheard of, since if 
such a plea is filed, the prosecutor may dismiss the proceeding, and 
promptly file a new information correcting the errors of the first. Pleas 
in abatement are quite common to indictments, because of the many 
technicalities which may be taken advantage of in connection with the 
selection, impaneling, and personnel of grand juries. 


Upon a consideration of the advantages of the proposed change, and 
having in mind that the disadvantages which may be urged are present 
in any form of prosecution, depending mainly upon the character, in- 
tegrity and industry of the prosecutor, little can be said against the 
ratification of the amendment by reason of the inclusion of this clause. 
And as the grand jury system is retained, not only for the indictment of 
capital offenses, but to supplement the investigations of the prosecutor 
in cases of other felony, the advantages so far outweigh the possible 
disadvantages as to make it the duty of the bar to advocate before the 
people the ratification of the amendment upon this clause alone. 

The second clause of the amendment may be disposed of with little 
discussion, as its advantages are apparent upon a mere reading; it is 
as follows: 


“Any person under such information, presentment or indictment for 
any felony not capital may be arraigned and may enter a plea in term 
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time or in vacation, and the judgment and sentence of the court on a 
plea of guilty may be made and entered either in term time or in va- 
cation.” 


This provision makes it possible to dispose of those cases in which 
the accused desires to enter a plea of guilty without the necessity of 
waiting until a term of court is opened. The accused is benefitted, as he 
may enter promptly upon the service of his term of imprisonment, while 
under the present practise, the time spent awaiting trial is not credited 
upon the sentence. A substantial saving is effected as a result of his dis- 
charge from the county jail, in expense of maintaining him while awaiting 
trial. The enforcement of law is speeded up and made more certain and 
effective. The change is in every way desirable, causes no fundamental 
change in the present practise, and adversely affects the rights of no one. 


The third clause empowers the court to dispense with the calling of 
a grand jury, and is in form as follows: 


“The judge of any circuit court is authorized to dispense with the 
summoning, empanelling, and convening of the grand jury at any term 
of court by making, entering, and filing with the clerk of said court a 
written order directing that no grand jury be summoned at such term 
of court, which order of the circuit judge may be made in vacation or 
term time of said court.” 


This clause is important only in that it expressly states. what would 
probably be implied without its inclusion. 


Under the present practise, the names of thirty-six talesmen are drawn 
from the jury box at each term for service as grand and petit jurors at 
the next succeeding regular or special term, except in counties where 
criminal courts of record are established. It is safe to assume that upon 
the adoption of the amendment, this practise will become obsolete; it is 
not effective now in counties where such criminal courts are established, 
and no grand jury panel is drawn except upon the order of the court. 


The clause of the amendment which, from the standpoint of the tech- 
nician, and the stickler for tradition and the common law, is most revo- 
lutionary, is the fourth, as follows: 


“The Legislature shall have power by general legislation to regulate 
the number of grand jurors to serve upon, or constitute a grand jury 
and to fix the number of grand jurors required to vote for and return 
an indictment or presentment.” 


Interpreting section ten of the declaration of rights, our supreme court 
many years ago held that an indictment or presentment of a grand jury, 
meant the concurrence of twelve grand jurors as at common law, and 
this holding has effectually fixed the limits beyond which the legislature 
cannot go, in reducing the size of the grand jury and the number re- 
quired to concur in the finding of an indictment or presentment. 


Apparently, under the proposed amendment, the legislature might, to 
carry the thought to an extreme, constitute grand juries of one man, 
whose determination to accuse a person of crime would be effective. As 
a matter of fact, this seems to be not without precedent, as we read of 
such a grand jury having been constituted in one of our sister states. 
And as has been pointed out ,our county solicitors prosecuting in criminal 
courts of record are virtually such under the present practise, in cases 
less than capital. 
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Then, too, the thought which actuated the proposal is not new in our 
history, as it was the act of the legislature of 1891, fixing the number 
of grand jurors who must concur in the finding of an indictment at 
a resulted in the decision of the supreme court previously re- 
ferred to. 


The advantage of a smaller number of jurors to be selected as a grand 
jury lies almost wholly in the saving to be effected in expense to the 
state, not only in per diems paid, but in the fact that a smaller number 
would probably act more speedily and efficiently. But a saving in ex- 
pense would also accrue to the counties, in the decreased cost of sum- 
moning the members of the grand jury for service. 


Granting the necessity for the retention of the grand jury, the num- 
ber constituting the body should not be reduced to such an extent as to 
fail to make the body representative of the whole county; it should be 
a cross-section of the community. But this feature of the clause under 
consideration is not for present discussion, except as some prediction 
may be made as to the attitude of the legislature in making changes in 
the present organization of grand juries. It is hardly likely that any 
change will be so drastic as to destroy the effectiveness of the present 
system. The number might be reduced to as few as six, compulsorily 
drawn from all sections of the county, and still be efficient and satis- 
factory. 


“This amendment, upon ratification, as aforesaid, shall take effect at 
midnight on December 31, 1934, without the necessity of legislation.” 


By this clause, the amendment is made self-executing, and properly so, 
as no clarification or regulation is necessary in order to make it im- 
mediately effective. 


We thus conclude an analysis of the several provisions of the amend- 
ment. Some of the practical advantages have been mentioned. Many 
more could probably be suggested, and one, at least, is worthy of men- 
tion, and constitutes a strong argument for ratification. In the fiscal 
year 1932, approximately $269,000 were expended for jury fees and wit- 
nesses before the grand jury. The amount for the fiscal year 1930 was 
approximately the same. The amount paid by the state for per diems 
to grand jurors and witnesses before the grand jury is not kept sepa- 
rately upon the records of the comptroller, but necessarily amounts to 
a considerable sum. The expense to the counties for summoning the grand 
jury and its witnesses is difficult to estimate, but also amounts to a 
substantial sum. Any plan to save such an item of expense to the state 
and counties is worthy of very serious consideration by the people. 


Any fear of the infringement of the rights of accused persons under 
the proposed amendment may be largely discounted. The years of ex- 
perience in the use of prosecution by information demonstrates the con- 
trary. The thought that prosecutors may be less efficient in the initiation 
of prosecutions than a grand jury, is answered by the retention of the 
grand jury, meeting occasionally in every county. The fair conclusion 
to be drawn is that the amendment ought to be ratified. 

It should not be assumed that ratification of the amendment will be 
a matter of course. Any one who has served as state attorney will agree 
that citizens subject to be called for service as grand jurors are jealous 
of the prerogatives of the grand jury, and it will be necessary to con- 
vince the people of the advantages of the change. 


We 
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The Proposed Constitutional Amendment to Permit 
City-County Consolidation in Duval County 
By C. D. Towers, Chairman 


City-County Consolidation Committee of the Jacksonville Bar Association 


In the early days, when our present system of local governments were 
established, paved roads were unheard of and communication between 
distant parts of counties was tedious and difficult. However, with the 
advent of modern roads and automobiles, it requires, at the present time, 
but a short while within which to travel from one end of a county to the 
other. Furthermore, our rural districts are not now as thickly populated, 
comparatively speaking, as they were when our present forms of city and 
county government were created. 


This trend of population towards our urban centers, together with the 
increased facilities of transportation, have made our old forms of county 
and city government overlapping, expensive and wholly unnecessary. 
This fact has been recognized in a number of states and action has been 
taken to permit changes and consolidations in conformity with the needs 
and requirements of the present time. 


The Constitutions of the States of California and Montana have been 
amended so as to permit unlimited city-county consolidation. In 1924 
an amendment to the Georgia Constitution was adopted which gave the 
Legislature the power to merge cities and towns and county under one 
government, provided the municipalities had a population in excess of 
52,900. In 1928 the Pennsylvania State Constitution was amended to 
permit city-county consolidation in Alleghany County. In Missouri the 
State Constitution gives to the Legislature power to consolidate city and 
county governments in all counties containing a city of over 100,000 in- 
habitants. The Constitution of Michigan and Minnesota permit large 
cities to organize as separate counties; the population minimum is 
100,000 in Michigan and 200,000 in Minnesota. When a city of the first 
class_is incorporated in Virginia, its area is withdrawn from the juris- 
diction of the county government. In Ohio the Constitution allows the 
organization of a city as a separate county. 


Therefore, it may be seen that a number of states have already taken 
steps to change the antiquated forms of city and county governments as 
established many years ago, and we are not blazing any new paths when 
we attempt to improve our system of local governments in our respective 
communities. 


A feeling has existed for some time in Duval County that the present 
form of city and county government has become archaic. It was recog- 
nized that something should be done to correct the present overlapping 
of city and county governments and to evolve a system of local govern- 
ment that would be more efficient and economical than that now in force. 
In order to assist in the establishing of such a system of government, 
the Executive Committee of the Jacksonville Bar Association, in August, 
1932, appointed a committee for the purpose of considering the feasi- 
bility of working out a plan for the consolidation of the City of Jackson- 
ville and Duval County. 
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After an intensive study of the subject, the Committee found that, al- 
though it might be possible to consolidate some few offices by legislative 
action, an amendment to the Constitution of the State would be neces- 
sary in order to accomplish the complete consolidation of the County 
and City governments. One of the main reasons why a constitutional 
amendment is necessary is because of the fact that the Constitution of 
the State of Florida provides in part, in Section 20 of Article III thereof, 
that the Legislature shall not pass any special or local laws regulating 
the jurisdiction and duties of any class of officers, except municipal of- 
ficers. Therefore, to say the least, it is extremely doubtful that the 
Legislature of the State of Florida could legally pass an act enlarging 
the duties of the Sheriff of Duval County so as to include the duties of 
the Chief of Police of Jacksonville, or that it could require the Duval 
County Tax Collector to take over the duties of Tax Collector of the City 
of Jacksonville. The Committee, therefore, reached the conclusion that 
the result sought to be obtained by such a consolidation could be best 
secured by constitutional amendment and not by legislative action. 


The Committee then proceeded to draft a form of Joint Resolution pro- 
posing an amendment to Article VIII of the Constitution of the State of 
Florida relative to cities and counties. This form of Joint Resolution 
was presented at the 1933 annual meeting of the Jacksonville Bar As- 
sociation and, with slight minor changes therein, was, by unanimous 
vote of those present, approved. This Joint Resolution, with certain 
changes therein, made by the Committee on Constitutional Amendemnts 
of the Senate and House of Representatives was passed at the 1933 Ses- 
sion of the Legislature, being Senate Joint Resolution No. 113 (1933 
General Laws of Florida, page 879) and is as follows: 


SENATE JOINT RESOLUTION No. 113 


A Joint Resolution Proposing an Amendment to Article VIII of the 
Constitution of the State of Florida Relative to Cities and Counties. 


Be It Resolved by the Legislature of the State of Florida: 


That the following Amendment to Article VIII of the Constitution 
of the State of Florida relative to cities and counties, to be numbered 
Section 9 of said Article VIII, be and the same is hereby agreed to and 
shall be submitted to the electors of the State at the General Election to 
be held on the first Tuesday after the first Monday in Novmber, A. D. 
1934, for ratification or rejection, to-wit: 


Section 9. The Legislature shall have power to establish, alter or 
abolish, a Municipal corporation to be known as the City of Jacksonville, 
extending territorially throughout the present limits of Duval County, 
in the place of any or all county, district, municipal and, local govern- 
ments, boards, bodies and officers, constitutional or statutory, legislative, 
executive, judicial, or administrative, and shall prescribe the jurisdiction, 
powers, duties and functions of such municipal corporation, its legis- 
lative, executive, judicial and administrative departments and its boards, 
bodies and officers; to divide the territory included in such municipality 
into subordinate districts, and to prescribe a just and reasonable system 
of taxation for such municipality and districts; and to fix the liability of 
such municipality and districts. Bonded and other indebtedness, existing 
at the time of the establishment of such municipality, shall be enforce- 
able only against property theretofore taxable therefor. The Legislature 
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shall, from time to time, determine what portion of said municipality is 
a rural area, and a homestead in such rural area shall not be limited as 
if in a city or town. Such municipality may exercise all the powers of a 
municipal corporation and shall also be recognized as one of the legal 
political divisions of the State with the duties and obligations of a county 
and skall be entitled to all powers, rights and privileges, including repre- 
sentation in the State Legislature, which would accrue to it if it were a 
county. All property of Duval County and of the municipalities in said 
county shall vest in such municipal corporation when established as here- 
in provided. The offices of Clerk of the Circuit Court and Sheriff shall 
not be abolished but the Legislature may prescribe the time when, and 
the method by which, such offices shall be filled and the compensation 
to be paid to such officers and may vest in them additional powers and 
duties. No county office shall be abolished or consolidated with another 
office without making provision for the performance of all State duties 
now or hereafter prescribed by law to be performed by such county of- 
ficer. Nothing contained herein shall effect Section 20 of Article III 
of the Constitution of the State of Florida, except as to such provisions 
therein as relate to regulating the jurisdiction and duties of any class 
of officers, to summoning and impanelling grand and petit juries, to as- 
sessing and collecting taxes for county purposes and to regulating the 
fees and compensation of county officers. No law authorizing the estab- 
lishing or abolishing of such Municipal corporation pursuant to this 
Section, shall become operative or effective until approved by a majority 
of the qualified electors participating in an election held in said county, 
but so long as such Municipal corporation exists under this section the 
Legislature may amend or extend the law authorizing the same without 
referendum to the qualified voters unless the Legislative act providing 
for such amendment or extension shall provide for such referendum. 


It is admitted that the Joint Resolution, as above framed, is rather 
lengthy, but this was made necessary because of many provisions that 
had to be included therein in order to provide for all contingencies that 
may arise in the establishment and operation of such a consolidated 
government. 


It will be noted that the first part of the Resolution gives to the Legis- 
lature the power to set up such a consolidated form of local government. 
The Resolution next gives to the Legislature the power “to divide the 
territory included in such municipality into subordinate districts and to - 
prescribe a just and reasonable system of taxation for such municipality 
and districts.””. The purpose of this provision is to allow the Legislature 
to divide the territory so consolidated into rural and urban districts and to 
prescribe a reasonable system of taxation for same. Under this pro- 
vision, the Legislature can provide that only that portion of the con- 
solidated government that is furnished with fire protection, water service, 
sewerage disposal, etc., may be taxed for such facilities and that the 
rural districts which have not these advantages may not be taxed there- 
for. 


In order that the liability, particularly the tort liability, of that por- 
tion of the consolidated government which, at the present time, is out- 
side of the city limits of Jacksonville, not be increased, it is provided in 
the Joint Resolution that the Legislature may “fix the liability of such 
municipality and districts.” 
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When the resolution was being framed, one of the first questions to 
arise was what provision was to be made for the bonded and other in- 
debtedness existing at the time of the establishment of the consolidated 
government. It will be noted that the Resolution provides that such 
indebtedness shall be enforceable only against the property theretofore 
taxable therefor. Hence, under this provision, no property included in the 
consolidated government can be taxed for the payment of any bonds or 
other indebtedness unless such property was taxable therefor prior to 
the establishment of such consolidated government. 


In order that the amount of lands that could be included in a home- 
stead may not be changed or decreased by the consolidation, the Resolution 
provides that the Legislature may, from time to time, determine what 
portion of the consolidated government is a rural area, and that a home- 
stead in such area shall not be limited as if in a city or town. 


It will be noted that, while the consolidated government will be known 
as the City of Jacksonville, same will be considered as one of the legal 
political divisions of the State, with all the duties and obligations of a 
county and with all the powers, rights and privileges which would ac- 
crue to it if it were a county. 


So as to prevent any confusion on the part of persons having business 
with the Clerk of the Circuit Court and the Sheriff, these two offices, 
under the provisions of the Joint Resolution, cannot be abolished al- 
though the Legislature may from time to time vest in the holders thereof 
additional powers and duties. 


The performance of all State duties now or hereafter prescribed by law 
to be performed by county officers, is insured by the provision to the 
effect that no county office can be abolished or consolidated with an- 


other office without making provision for the performance of all such 
State duties. 


When, once before, an attempt was made to consolidate Duval County 
and Jacksonville, the opponents of the measure claimed that it would 
permit the setting up of an independent form of government not bound 
in any way by Section 20 of Article III of the Constitution of Florida 
which prohibits the passing of special or local laws in certain enumerated 
cases. In order that no such claim may be made to the present effort to 
consolidate, the Act provides that “nothing contained herein shall af- 
fect Section 20 of Article III of the Constitution of*the State of Florida 
except as to such provisions therein as relate to regulating the juris- 
diction and duties of any class of officers; to summoning and impanelling 
grand and petit juries; to assessing and collecting taxes for county pur- 
poses and to regulating the fees and compensation of county officers.” 


It cannot be contended that any of these exceptions give to the con- 
solidated government such broad powers that the latter can be said to be 
an independent government in any sense whatsoever. 


To fully safeguard the rights of the people of Duval County, in the 
event the proposed amendment is adopted, it is provided by the Resolution 
that no law authorizing the establishment or abolishment of any con- 
solidated government, can become effective until approved by a majority 
of the qualified electors participating in an election held in said county. 

After considering the question of consolidation at great length, and 
over a long period of time, the Jacksonville Bar Association came to the 
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conclusion that the proposed amendment, as above set forth, would ans- 
wer the peculiar needs of Duval County in every respect. When work 
was first begun on this subject, the Committee of the Bar Association 
proceeded on the theory that it would be better to prepare an amend- 
ment that would include any of the larger counties of the State that 
wished to take advantage thereof. One of the Committee’s first thoughts 
was that the amendment should be so drawn as to include all counties 
having a population in excess of 100,000. However, after discussing this 
matter with citizens of the other larger counties of the State, it was 
found that an amendment which would meet the needs of Duval County, 
would not in any way suit the requirements of the other larger counties. 
For instance, it was found that Dade County seemed to be more interested 
in a separation from Dade County of the cities composing greater Miami. 
It was also discovered that Hillsborough County would not in anywise 
be interested in a complete consolidation of Hillsborough County, with 
all the cities therein, but that a plan whereby a portion of Hillsborough 
County might be consolidated with certain cities, would, undoubtedly, 
be attractive to the citizens of said county. The Committee of the Jack- 
sonville Bar Association, therefore, soon recognized that the needs of 
the various counties and localities, were so different that it would be im- 
possible to pass an amendment, general in effect, that would satisfy the 
needs of all the counties of this State, or even of the larger counties 
therein. 


In many counties in Florida there are a number of cities of approxi- 
mately the same size and, in such cases, city-county consolidation is 
extremely difficult, if not even impossible from a practical point of view. 
However, in Duval County an ideal situation exists for such a city-county 
consolidation. Duval County has an area of approximately 825 square 
miles and a population of roughly 157,000. Jacksonville is the only city 
or town of any size located within the boundaries of Duval County. 
Jacksonville’s area is about 39 square miles and its population is approxi- 
mately 136,000. Therefore, although the area of Jacksonville is a little 
less than 5% of the area of Duval County, nevertheless, the population 
of Jacksonville is nearly 87% of the population of Duval County. There 
are only about 21,000 people residing in Duval County outside of the 
city limits of Jacksonville and many of these work daily in Jacksonville 
and may, therefore, for all practical purposes, be considered as residents 
of this city. Moreover, the assessed valuation of all the real property 
in Duval County, according to the 1933 books in the Tax Assessor’s office, 
is $67,681,273.00. Of this sum approximately $61,878,314.00 is assessed 
against that part of such property that is located in the present limits 
of the City of Jacksonville. In other words, according to the books of the 
County Tax Assessor, the assessed valuation of all personal and real 
property located in Duval County outside of the present limits of the 
City of Jacksonville, is about 814% of the assessed valuation of all such 
property in Duval County; the remaining 9114% of the assessed valuation 
covering property within the city limits of Jacksonville. 


Therefore, from the point of view of population and assessed valuation 
of property, Jacksonville and Duval County may be said to have almost 
identical interests, and where municipal and county affairs are so closely 
allied, there is no need, or excuse, under present conditions of transpor- 
tation, for a dual form of local government as exists in Duval County. 

(Continued on page 61) 
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Is A Final Decree By Equity Court Suffered To Be 
Entered By Defendant Duly Served Void? 


An Address delivered by the Honorable Don C. McMullen of the Florida Bar 
Before the Hillsborough County Bar Association, June 8, 1934 


Not so long ago the question was asked in my presence, “If a suit is 
brought by bill in equity to recover on a promissory note and the de- 
fendant, duly served, suffers a final decree to be entered against him, 
is such decree void?” 


We know that action on a promissory note is properly brought in a 
law court, and that a chancery court has no purisdiction of it, but does 
it have the power as distinguished from jurisdiction, to enter a judg- 
ment or decree that is binding, if the defendant raises no question as to 
the procedure and the court does not swa sponte dismiss it? 


My answer to this is that, if the suit should be brought in the County 
Court the judgment or decree would be void, but if brought in the Cir- 
cuit Court it would be voidable only, and, if not appealed from, would 
become binding and not subject to be set aside on collateral attack. 


In the case of Malone v. Meres, 91 Fla. 109 So. 677, the Supreme Court 
of Florida said: 


“When a court has general jurisdiction of civil actions at law and 
also of all equity causes, and the subject-matter of a suit or action 
and the relief sought are within the jurisdiction of the court, whether 
it be a contract right in personal property or title to real estate or 
other civil matter, the question whether the relief sought be by an 
action at law or by a suit in equity does not ordinarily involve the 
power of the court to determine the matter, but it is rather a matter 
of procedure, at least where the right to a jury trial is not unlaw- 
fully denied; and if a suit in equity is brought when an action at law 
is the proper remedy, and the defendant, if duly served or appears 
does not duly challenge the plaintiff’s right to proceed in equity, or 
waives the right, and the court does not, sua sponte, raise the ques- 
tion and dismiss the cause and a final decree is rendered, whether 
upon a decree pro confesso or upon a contest made, such decree, if 
erroneous, is not necessarily void; and, after the time within which 
the complaining party might have secured a review by appeal, such 
party is not, in general entitled to have the decree vacated upon 
motion on the ground that it is null and void.” 


“Tf the defect of jurisdiction springs from want of power, the 
result is void; if from inexcusable departure from established prin- 
ciples governing the exercise of judicial power, it is erroneous and 
may and ought to be set aside upon appeal regardless of the atti- 
tude of counsel in respect thereto upon either side. - - - 


The constitution of Florida, Section II, Article V wii 


“The Circuit Courts shall have exclusive original jurisdiction of 
all cases in equity, also in all cases at law not cognizable by inferior 
courts - - - 
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Since the County Court is not vested with any equity jurisdiction or 
power such procedure as above outlined would render any judgment or 
decree entered by it entirely void, but in the Circuit Court, however much 
it might be a departure from the established principles governing the 
exercise of the powers of that court, it would only be voidable. 


While there are dicta in some of the decisions of the Supreme Court 
of Florida indicating that an invasion of the jurisdiction of a chancery 
court by a legal cause of action might be wholly without effect, there 
are repeated decisions in which the granting of legal rights by equitable 
procedure has been upheld. 


The decree on a question of boundaries and adverse possession, if not 
challenged in the irial court, will be upheld, though there was an ade- 
quate remedy at law. 


Williams v. Wetmore, 51 Fla. 614, 41 So. 545. 


Adverse possession, making the case properly one for ejectment, may 
be determined in a partition suit, if no objection is raised. 


DeCottes, et al, v. Clarkson, et al, 43 Fla. 1, 29 So. 442; Rivas v. Sum- 
mers, 33 Fla. 539, 15 So. 319. 


In a suit filed to foreclose a mortgage, if no question of the title is 
determined without objection, the decree will be upheld. 


Carr v. Thomas, et al, 18 Fla. 736; McIntosh v. Waits, et al, 148 So. 
519 (Fla.) 


In a recent foreclosure case, Garner v. Slack, et al, 102 Fla. 635, 136 
So. 444, the Supreme Court said: 


“If the court has acquired jurisdiction of the subject matter and 
of the parties, the judgment or decree entered is binding, even though 
erroneous because of irregularity of procedure, and such judgment 
or decree will not be set aside, reversed or modified, except by ap- 
propriate direct appellate procedures.” 


and then added that, 


“The question as to whether or not either pleadings or proof will 
support a deficiency decree is not jurisdictional, but is a question 
which may be presented to an appellate court in proper proceedings 
for review.” 


Thus far we have considered only the decisions of the Supreme Court 
of Florida as to the subtle distinction between jurisdiction and power, 
but it is a distinction that is generally recognized by courts. It is some- 
what the same as the distinction between procedural and substantive 
law. Recognizing this, the Appellate Court of New York in the case of 
Bangs v. Duckinfield, 18 N. Y. 592, said: 


“There are, I apprehend very few cases in which that position 
(that the decree is void for the want of power) could be affirmed in 
respect to a court possessing general jurisdiction in law and equity, 
on grounds relating to the subject-matter of a controversy ;” 


And in the case of People v. McKane, 28 N. Y. Sup. 981, it was said: 


“If a court clothed with the equity jurisdiction as thus described 
should hear and decide, according to equitable methods, a case which 
did not fall within the scope of equitable jurisprudence, such judg- 
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ment, however erroneous it might be and liable to reversal, would 
not necessarily be null and void.” 


The federal courts recognize and observe this rule. In Brown vy. Al- 
lebach, et al, 182 Fed. 264, it was said: 


“In a suit in equity in the federal court to wind up an insolvent 
corporation, the receiver was directed to collect an assessment on 
the stockholders; and he filed bill in equity for that purpose against 
stockholders, including petitioner. The bill was demurred to on the 
ground that the receiver’s remedy was at law and not in equity; and 
the demurrer having been overruled, judgment was rendered against 
petitioner for failure to answer, from which he did not appeal. Other 
stockholders appealed, and in their appeal is was held that the re- 
ceiver’s action was at law and not in equity. Held, that petitioner, 
not having moved to strike off the decree during the term and not 
having appealed within six months, judgment became final, as the 
court had jurisdiction; the judgment not being void by reason of 
the court’s erroneous decision that the remedy was in equity and 
not at law.” 


In Hatcher v. Hendrie & Botchoff Mfg. & Supply Co., et al, 133 Fed. 
267, it was said: 


“Whether, if objection had been seasonably made, a personal de- 
cree for the payment of the debt could have been properly rendered 
in the Circuit Court in the suit to foreclose the mechanics’ lien, as 
incidental to a foreclosure, and, if so, whether, over the like objection, 
such personal decree could have been properly rendered when the 
claim to a mechanics’ lien failed, need not be considered, because the 
case was one in which the court had jurisdiction of the parties and 
of the subject-matter, and the decree was not void even if erroneous. 
In other words, there was not an entire absence of jurisdiction, but 
at most an erroneous exercise of jurisdiction. Not only was a suit 
to foreclose a mechanic’s lien cognizable in the Circuit Court sitting 
in equity, but a suit to enforce a debt, esesntially equitable in nature, 
was equally cognizable therein. Whether the debt was of that nature 
in this instance is not now open to question, because the rendition 
of the decree was an adjudication of the existence of whatever facts 
were necessary to support it; and an adjudication that the facts of 
a particular case are such as to make it cognizable in equity, al- 
though erroneous, is not a nullity, and cannot be questioned col- 
laterally.” 


The highest court of the land, might I say the highest judicial tribunal 
of the world, the Supreme Court of the United States, said in the case 
of Hollins v. B. C. & Iron Co., 150 U. S. 371: 


“It is urged, however, that this court has sustained the validity 
of proceedings and decrees in suits of this nature, in which it ap- 
peared that the plaintiffs had not exhausted their remedies at law, 
and the cases of Sage v. Memphis & L. R. R. Co., 125 U. S. 361 
(31:694), and Mellen v. Moline Malleable Iron Works, 131 U. S. 
352 (33:178), are cited as illustrations. But passing by other mat- 
ters disclosed by the facts of those cases, it will be noticed that in 
neither of them was the objection made at the outset, and when 
action on the part of the court was invoked. Defenses existing in 
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equity suits may be waived, just as they may in law actions, and 
when waived, the cases stand as though the objection never existed. 
Given a suit in which there is jurisdiction of the parties, in a matter 
within the general scope of the jurisdiction of courts of equity, and 
a decree rendered will be binding, although it may be apparent that 


defenses existed which, if presented, would have resulted in a decree 
of dismissal.” 


The same court in the recent case of American Mills Co. v. American 
Surety Co., 260 U.S. 360, in construing Rule 30 of Federal rules of prac- 
tice in equity held, that one asserting a counter claim wholly legal in 
its nature could not, thereafter complain that an equity court had no 
power to adjudicate it. . 


An equity court that is not constitutionally vested with any power 
to try law cases cannot enter a decree involving a right properly cog- 
nizable in a law court that has any validity whatsoever, and likewisc 
a law court exclusively can exercise no valid equitable jurisdiction, but 
a court that has general jurisdiction of both law and equitable rights, 
may deviate from the regular course of procedure, if the course pur- 
sued is not duly challenged by the party against whom the court’s power 
is adversely exercised. From a student’s standpoint the question of the 
extension of power beyond the bounds of jurisdiction is intéresting, 
and from a practitioners standpoint the proper application of it may 
result in winning a case—and a fee, which after all is one of the most 
interesting and important phases of the administration of our noble 
profession. 
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Is The Filing of Pleadings in the State Court A Waiver 
Of the Right To Remove? 


Or May the Defendant, under Section 29 of the Judicial Code, File Defensive Pleadings 
In the State Court and Subsequently Remove the Cause to the United States Court? 


By HAROLD B. WAHL of the Jacksonville Bar 


Section 29 of the United States Judicial Code (28 USCA Sec. 72) deals 
with the removal of cases from the State to the Federal Court, and pro- 
vides that the defendant shall “make and file petition, duly verified, in 
such suit in such State court at the time, or any time before the defend- 
ant is required by the laws of the State or the rule of the State court in 
which such suit is brought to answer or plead to the declaration or com- 
plaint of the plaintiff_-_- -.’ The statute goes on to provide that after 
such removal “the parties so removing the said cause shall, within thirty 
days thereafter, plead, answer or demur to the declaration or complaint.” 


Under this section may the defendant file plea, demurrer or other de- 
fensive pleading in the State court, prior to or contemporaneous with 
his petition for removal? In other words, does the mere filing of defensive 


pleadings in the State court bar the rights of removal to the Federal 
court? 


The question becomes important when viewed in the light of holdings 
to the effect that where a party undertakes to remove a case to the 
Federal court, and the case is remanded, default may properly be entered 
against him in the State court for failure to file defensive pleadings 
within the time originally required. See Morbeck v. Bradford-Kennedy 
Co., (19 Idaho 83, 113 Pac. 91.) where, under circumstances as above 
outlined, on remanding of the case to the State court the defendant was 
not allowed to there file his answer, and default was entered against him. 
I quote from the decision in that case: 


“The statute fixes the time within which a defendant shall ap- 
pear and answer. - - The fact that appellants exhausted a part of 
their time in a vain endeavor to get out of the state court into the 
federal court is neither the fault of the law, the courts, nor the ad- 
verse party. If they saw fit to exhaust a part of their ‘day in court’ 
in an effort to get into another forum, and failed, the consequence 
should justly and properly fall on them, and upon no one else.” 


From a casual reading of the statute, the inference might be drawn 
that the defendant files his petition for removal in lieu of defensive 
pleadings in the state court, and that the filing o fsuch defensive plead- 
ings must wait until the removal to the Federal court. But the great 
and overwhelming weight of authority is to the effect that the defendant 
may file plea, demurrer or other defensive pleadings in the State court 
prior to.or contemporaneous with the filing of his petition and bond for 
removal, provided he files the petition and bond at or before the time 
he is required to answer or plead. Hence, if we have a case in Florida 
where our pleadings to the declaration are due on the July Rule Day, 
we may file demurrer or plea prior to that time, provided we file our 
petition for removal not later than the July Rule Day. 
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The rule is very aptly stated by the United States Circuit Court of 
Appeals for the Sixth Circuit in Atlanta etc. R. Co. v. Southern R. Co., 
(131 Fed. 657, 661) (petition for writ of certiorari denied, 195 U. S. 
634, 49 L.Ed. 354, 25 S. Ct. 791): 


“The mere filing of any answer or plea or any other defense be- 
fore it is due under the law or rule of the state court is not incon- 
sistent with the subsequent removal of the case. The premature fil- 
ing of a defense is in no sense a trial or hearing, and is not conduct 
establishing a waiver of the right to remove. The statute does not 
require the petition to be filed before any defense is filed, but only 
before the time when the first defense is required to be filed.” 


Gavin v. Vance, (33 Fed. 84) is perhaps the leading case on the propo- 
sition that the mere filing of an answer or demurrer in the State court 


does not deprive the defendant of the right to remove to the Federal 
court. 


And in McCune v. Essig, (199 U. S. 382, 26 S. Ct. 78, 50 L. Ed. 237) 
demurrer to the amended complaint was filed in the State court at the 
same time as the petition for removal. 


Other authorities upholding the right to file defensive pleadings in 


the State court prior to or contemporaneous with the filing of the pe- 
tition for removal are: 


Whiteley etc. Co. v. Sterlingworth etc. Co., 83 Fed. 855; Champlain 
etc. v. O’ Brien, 104 Fed. 932; State etc. v. Leininger, 226 Fed. 885; Dona- 
hue v. Calument etc., 94 Fed. 23; Groton etc. v. Bridge Co,, 137 Fed. 285; 
Duncan v. Associated Press, 81 Fed. 422; McMillen v. Ins. Co., 8 Fed. 
(2d) 881; Henderson v. Midwest Ref. Co., 43 Fed. (2d) 238; Goldey v. 
Morning News, 156 U. S. 518, 15 S. Ct. 559, 39 L.Ed. 517; Lantz v. Fretts, 
173 Fed. 1008; Price v. Ellis, 129 Fed. 483; Stuart v. Ins. Co., 2 Fed. Supp. 
641; Fearon etc. Co. v. Lawson, 166 Ky. 123, 178 S. W. 1121; Conner v. 
Skagit Co., 45 Fed. 802; Texas R. Co. v. Bloom, 85 Tex. 279, 20 S. W. 
133; 23 Ruling Case Law 741; 54 Corpus Juris 211; Lewis on Removal 
of Coses, Sec. 36A; Foster on Federal Practice, Vol. 3 ,p. 2905; Simpkins 
Federal Practice, p. 1088. 


The danger of filing defensive pleadings in the State court is that the 
State court might act on them if the pleadings are filed any appreciable 
time in advance of the petition and bond for removal. Of course, if 
there is final hearing on demurrer or other determination of the rights 
of the defendant in the State court, he has lost his right to remove. As 
stated by the Supreme Court of the United States in Alley v. Nott, (111 
U. S. 472, 28 L. Ed. 491) to allow removal under such circumstances 
would be to permit “a party to experiment on his case in the State court 
and, if he met with unexpected difficulties, stop the proceeding and take 
the suit to another tribunal.” It is suggested that the way to obviate 
this difficulty is to file the defensive pleadings along with the petition 
and bond for removal rather than somewhat in advance. 

It appears, therefore, that it is advisable to file defensive pleadings in 
the State court if there is any apprehension that the case may be re- 
manded. Thus will the defendant be assured of protection from default, 
etc., in the event the Federal court decides it does not have jurisdiction 
(Continued on page 72) 
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EDITORIALS 
Thanks 


The Editor and Publication Committee are deeply appreciative of 
the many complimentary letters on the last issue of the LAW JOURNAL 
sent us by members of the Association. Some of these letters contained 
helpful and constructive suggestions which we shall make use of in 
future issues. 


We are conscious of the many shortcomings of the recent issue, but 
hope to improve it as we go along. The reduced membership fee com- 
pels us to operate on a very restricted budget; but despite this handicap, 
the FLORIDA LAW. JOURNAL compares favorably and is better ap- 
preciated when compared to similar publications of other state bar asso- 
ciations. We thank those who wrote us, for their kindly comments. 
After all it is a cooperative undertaking and your encouragement creates 
an increased desire to make the JOURNAL serviceable to the Florida bar. 
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An Awakening 


All over the nation, wherever lawyers meet in their professional groups, 
the question of Legal Education and Admission to the Bar receives the 
major attention. Linked closely with this question is the conduct of the 
lawyer after he has been admitted to practice. The two questions go hand 
in hand, because, everything else being equal, the type and quality of 
education received before admission largely shapes the future profes- 
sional attitude and conduct of the practicing lawyer. 


Within the last month the editor has been in nine states and Canada. 
In nearly every one of these states we observed that the public press 
was chronicling the activities of local and state bar associations on these 


related subjects, usually referred to by the lay press as “cleaning up the 
profession.” 


The situation is perhaps inevitable in this modern commercial age. 
The legal profession, an ancient and honorable one of service and dignity, 


could not keep itself free from the cold, calculating commercial influence 
of the last two decades. 


Earle W. Evans, president of the American Bar Association says: 


“The law profession now has 175,000 members and is overcrowded 
with men who entered ‘just to make money.’ The time has come, 


however, when those in the field for mercenary purposes find it not 
so profitable. 


“If the young lawyer’s uppermost thought is to make money, he 
would fare better in some other field. The legal profession was 
born in the tradition of serving the individual lawyer’s day and 
generation, and it must not be classed as a money-making vocation. 


“Service should be the dominant idea in the lawyer’s mind. Those 
who start out to make money usually are the ones who are unsuc- 
cessful in accomplishing their purpose.” 


At a luncheon meeting of lawyers from every state in the American 
union and some thirty foreign countries, which the writer attended last 
month, the whole discussion centered around this theme. One of the 
speakers, Professor Edwin C. Goddard of the Law School, University 
of Michigan, among other things said: 


“What we need more than the emphasis of qualifications for entry 
into the law for the young man is more effective methods for dis- 
barment of lawyers who have proved themselves unfit to practise 
law and against whom overt acts have been and can be proven. 


“Time and time again cases have come to my attention in which 
there was no question of the guilt of the man on trial in disbarment 
proceedings, but the final action usually was some compromise which 
perhaps suspended him for a short while and then allowed him to 
return to the practise of law. 


“Attorney General Cummings has pointed out that the law pro- 
fession is in need of a housecleaning. But among lawyers it is the 
common thing to remark that the dishonest lawyer is few and far 
between. You gentlemen know better. 
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“But so long as they can pass the state bar examinations there 
is nothing to stop their joining the profession. I know of cases in 
which I have seen certain characteristics in students pointing to the 
fact that they would never be an honor to the law profession, but 
there was no overt act upon which one might act to prevent them 
finishing their course and entering the practise of law. 


“We must have better supervision and more effective methods 
of disbarment.” 


Headed by Lewis Twyman, our own committee on Legal Education 
and Admission to the Bar has worked diligently during the past year 


and is now formulating proposals to be submitted to the next Legislature 
designed to improve this situation in Florida. 


THE PROPOSED CONSTITUTIONAL AMENDMENT TO PERMIT CITY-COUNTY 
CONSOLIDATION IN DUVAL COUNTY 
(Continued from page 52) 

Under the present system of government, the people of Jacksonville are 
practically paying the expenses of the officers of both a city and county 
commission, city and county tax assssors, city and county tax collectors, 
sheriff and police forces, supervisor of registration, city and county at- 
torneys, and many overlapping offices and departments. Needless to say, 
this is a situation that cannot be defended and should be corrected at the 
earliest possible moment. 


It is appreciated that the Joint Resolution, as framed, is far from per- 
fect but the Jacksonville Bar Association feels that it is sufficient to 
meet the needs of the people of Duval County, and that, under its pro- 
visions, a consolidated local government can be established that will be 
a great improvement, both in efficiency and also from an economical 
point of view, upon the existing dual form of government now in force. 


It is going to be at best a difficult task to get the voters of the State, 
other than those in Duval County, to take sufficient interest in this 
matter to vote favorably thereon and, unless the aid of the other bar 
associations throughout the State can be secured, there is little chance 
that the proposed amendment will be acted on favorably at the general 
election next fall. 


In the event the proposed amendment is adopted, the people of Duval 
County will proceed to draft a suitable form of consolidated government 
for presentation to the State Legislature. If same is passed by the latter 
body, the proposed form of government, before it will be operative, must 
be voted upon favorably by the people of Duval County. Provided all of 
these legal hurdles are successfully cleared, a new consolidated local 
government will then be set up. 


If, after a few years of existence, the new government has lived up 
to the expectations of the Jacksonville Bar Association in being both more 
efficient and more economical than the present forms of county and city 
government, it is expected that other communities will proceed to effect 
such kinds of consolidation as will best suit their particular needs, and 
the Jacksonville Bar Association may be relied upon to assist in any such 
movements. It is hoped that the other bar associations of the State and 
that all lawyers throughout Florida, will help the Jacksonville Bar Asso- 
ciation in its present effort to improve the form of local government 
within its own county. 
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FORUM 


We expected to publish in this issue an article by Judge Spessard L. 
Holland on the proposed amendment to exempt homesteads from tax- 
ation. In view of the pendency in the Supreme Court of litigation over 
the submission of this proposed amendment, Judge Holland has considered 
it inadvisable to publish the article at this time. 


In this issue the Forum presents an article by Mr. Alfred P. Marshall 
of Clearwater, concerning a proposed convention for revision of the Flori- 


da Constitution, and containing some suggestions as to reorganization of 
county government. 


It is the feeling of many students of our governmental structure that 
a complete revision of our Constitution is advisable; and what with the 
repeated proposals for amendments submitted by almost every Legis- 
lature, it is not out of order for the legal profession to begin the study 
of changes that might be made in a general revision of the Constitution. 
We invite, indeed solicit, further contributions along this line. 


We are herewith presenting a strong and interesting discussion by 
Justice Glenn Terrell of the Florida Supreme Court, of the report of the 
Special J udiciary Committee of the Dade County Bar Association appear- 
ing in the June issue of the JOURNAL. 


JUSTICE TERRELL APPROVES JUDICIAL COUNCIL AND 
LONGER TENURE FOR JUDGES 


Tallahassee, Florida 


July 2, 1934 
Special Judiciary Committee 


Dade County Bar Association 
Miami, Florida. 


Gentlemen: 


I have read your “suggested changes in the Judiciary Article of the 
Constitution of Florida’ as exemplified in the June issue of the FLORIDA 
LAW JOURNAL. In fine, you recommend a Judicial Council to be com- 
posed of Chief Justice, seven lawyers, and seven laymen, for the selection 
of appointees to the Judiciary. You also recommend that the Judiciary 
Article (Article Five), be revised and readopted to provide for a Supreme 
Court of five Justices, an intermediate Court of Appeals, Circuit Courts 
and committing magistrates, a proceeding in the Supreme Court for re- 
moval of all members of the Judiciary below that .Court and the super- 
vision of Judicial officers by the Chief Justice. 


This paper wil be confined to the selection be “during good behavior and physical fit- 


and tenure of the Judiciary as recommended ness” with compulsory retirement at seventy. 
by you. It is not a preconceived expression of Massachusetts and some other states have a 


my views on this question but the result of 
a candid inquiry into the merits of the plan 
you suggest. .You propose that judges be 
recommended to the Governor for appointment 
by a Judicial Council and that their tenure 


plan for selecting appointees to the Judiciary 
very similar to this and I am advised by 
members of the Supreme Judicial Court of 
that State that it works well. 

Prior to the adoption of the Constitution 
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of 1885, Justices of the Supreme Court of 
Florida were elected by the legislature for 
stated terms or were appointed by the’ Gover- 
nor for life. Circuit Judges in Florida have 
always been elected by the legislature or ap- 
pointed by the Governor with the advice and 
consent of the Senate. The practice of put- 
ting their names on the ballot and giving 
the electorate a chance to express their prefer- 
ence for them in primary elections is of late 
origin and was sanctioned by the Bryan pri- 
mary law of 1913. The Federal Judiciary, 
under the Constitution, has continuously been 
appointed for life by the President with the 
advice and consent of the Senate and in the 
early history of the country, the state ju- 
diciaries were named under the state con- 
stitutions in the same way. In most states, 
the judiciary is now elective though not al- 
ways by popular vote and quite a number of 
them have reverted to the practice of naming 
them for long terms which are equivalent to 
life tenure. Terms generally range from six 
to twenty years and there is a growing ten- 
dency in favor of longer tenure. 


In our democracy, the judiciary occupies 
a place of supreme importance. It may nulli- 
fy an act of the legislature or an order of 
the executive. It may promote, modify, or des- 
troy social experiments projected by the legis- 
lature. It is the ultimate determiner of what 
constitutes publie policy. lt makes and modi- 
fies precedents and relates them to the needs 
of the instant social order. It moulds the 
Bill of Rights and shapes the Supreme Law 
of the land to be man’s servant rather than 
his master. Guided by the fundamental law 
of this country, it is mankind’s great leveler. 
lt is a haven of refuge where the individual 
and the minority are guaranteed protection 
against the ruthless assaults of the majority, 
and with all it is the rudder by which the ship 
of state is propelled under stress and strain, 
through good or evil times. 

it would be too much to urge that every 
member of the judiciary combine the quality 
of lawyer, statesman and philosopher. Only 
in rare instances has this been true but with 
the responsibility laid on them, it is not too 
much to require that every Judge be a sound 
well seasoned lawyer, learned in the law, 
grounded in the fundamental principles of 
democracy, of liberal sympathies, who inter- 
prets life in the large and who has intellect 
sufficient to analyze a medley of fact and 
argument, seize the vital point embedded 
therein and step by step, clothe it in phrase 
to enunciate the law of the case and har- 
monize it to the needs of society. 

To perform such a function properly, the 
judiciary should be a career and be permanent. 
It cannot be done in a haphazard manner or 
by a judiciary subject to be displaced at regu- 
lar intervals. The history of the Supreme 
Court of the United States is the strongest 
argument I know for a permanent judiciary. 
Ensconsed in a background of one hundred 
fifty years of marvelous achievement, adorned 
by some of the greatest names in judicial 


history such as Marshall, Story, Taney, Har- 
lan, White, and Holmes and others slightly 
less illustrious, its integrity has never been 
questioned and only on rare occasions in the 
heat of bitter partisan political combat, have 
its decisions been assailed. Its statesmanship, 
philosophy, patriotism, courage, character, and 
learning have justly entitled it to the dis- 
tinction of being the greatest court on earth 
and the superlative contribution of American 
democracy to the jurisprudence of the ages. 
It has in the face of acrimonious criticism, 
interpreted the law in harmony with the 
spirit of our institutions and kept it in step 
with our advancing civilization. It has with- 
stood the scathing denunciation of those who 
would malign and destroy it for the doctrine 
promulgated, but in every case, time has 
demonstrated its worth and its wisdom. Guid- 
ed by the example of our fathers, a practical 
philosophy, and the paramount law, it has 
preserved life, liberty, and property and has 
diligently shaped the law to be the protector 
of its creator. 

There is a sound, good reason for requir- 
ing officers in the executive and legislative 
departments of the government to be elected 
by the people at regular intervals. These 
departments are concerned exclusively with 
political questions and while they serve the 
whole people they are the direct ambassadors 
of the majority. In a complex social order 
like ours, questions of policy in governmental 
administration are constantly arising on which 
public opinion is divided. Appropriations have 
to be made for the support of the govern- 
ment and the dozens of services it is attempt- 
ing to furnish the citizen. Taxes must be im- 
posed and new services undertaken for the 
common good. The powers of national, state, 
and local governments are frequently being 
enlarged or contracted. These and other ques- 
tions which spring up daily give expression to 
differences of opinion and the only way we 
have devised to settle such differences is at 
the polls after opposing candidates have ex- 
hibited their views in the forum of debate, 
over the radio, and through the public press. 
In other words, civilized man every where has 
discarded brute force and the weapons of war- 
fare and has resorted to the plebiscite to 
settle his political issues and differences. 


The sole function of the Judicial Depart- 
ment is to enterpret the law. It is in no 
sense concerned with political issues and not 
being concerned with them, there is no theory 
on which it should be projected into a politi- 
cal campaign. The judge must interpret the 
law in the light of his conscience, his know- 
ledge of affairs generally, his wisdom and 
his approach to human relations and con- 
ditions. The judge is concerned entirely with 
legal rather than political issues. He is as 
much out of place in a political campaign as 
he would be in grand opera. The minute he 
goes on the hustlings and becomes a party 
to political issues, he disqualifies himself as 
a judge in any question affecting them. Courts 
were created to settle legal issues no less 
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than elections were provided to settle politi- 
eal issues. Legal issues ordinarily arising 
between individuals, what question could pos- 
sibly arise affecting them that the public 
would be interested in voting on or that would 
determine the candidate’s qualification? They 
would be as apt to arise between persons of 
different as they would between persons of 
the same political faction. In a campaign 
then, a candidate for the judiciary is faced 
with the fact that having no issue confront- 
ing him, he has nothing to talk about but 
himself and if he is fit for the position he 
seeks, that would not only be embarrassing, 
it would be dull and drab after the first ex- 
hibition. He could not discuss how he would 
interpret the law for that must arise out of 
the facts of the individual case and he knows 
nothing of what they will be until presented. 

For these and other reasons, the founders 
of this government wrote in the Federal Con- 
stitution that all members of the judiciary 
should be appointed for life on good behavior. 
For like reasons, the early state constitutions 
carried similar provisions governing appoint- 
ments to the state judiciary. The practice 
of requiring the latter to go before the peo- 
ple for election was an innovation of the 
eighties and nineties along with the direct 
primary and was actuated by the fact that in 
isolated instances, life appointees had become 
indifferent or arbitrary or had become the 
tools of some individual or faction bent on 
self interest. 

There is a much more convincing reason at 
the present for life tenure for the judiciary 
than there was when the government was 
organized. At that time, the population was 
rural and agrarian, society was primitive, its 
needs were simple, few services were required 
of the government, the law was plain and did 
not touch the individual in nearly so many 
ways as it does now. From this primeval state, 
we have developed into a great industrial 
nation and the most complex social order 
in existence. The government is literally fur- 
nishing dozens of services to its citizens who 
cannot stir without being confronted with the 
law or some department regulation that has 
the force and effect of law. Society is no 
longer one great entity demanding the enact- 
ment and the enforcement of laws to protect 
the common weal but it has merged into 
groups and blocks, each obcessed with the 
importance and which in the form of organized 
minorities exercise every means possible to 
influence the course of Iegislation, the con- 
duct of the executive and the decisions of the 
courts in their behalf. Often the insistence 
of these minorities reaches the pass that 
they terrorize the legislative and other de- 
partments and threaten them with opposition 
at the next election if not given what they 
want. 


In the adjudication of legal controversies 
a Judge should be conscious of no influence 
other than a patriotic desire to serve his 
people in directing the current of his de- 
cision in harmony with the paramount law, 


public policy, and the traditions of his coun- 
try. He should fashion the law to serve all 
mankind fairly and equitably. He should be 
free from bias or prejudice and should owe 
no men or block of men a debt of gratitude 
for his position that has to be repaid. He 
should know the law, the history of his coun- 
try, and history of the jurisprudence of 
democracies, love humanity, and serve it with 
an undivided loyalty. How can he do this 
if he is repeatedly required to go through a 
partisan political campaign and _ have _ his 
record assailed on the one hand and defended 
on the other. No man or block of men at 
the hands of a court, is entitled to more 
than the honest able decision of an impartial 
judge. It would not seem to take argument 
to convince any one that long tenure would 
be more conducive to such decisions than the 
result of a campaign at regular intervals, 
notorious for cltarges of slander, ‘bribery, 
and appeals to the lowest human instincts. 


If the people were always permitted to ex- 
ercise their calm deliberate judgment and 
vote their convictions, the objection to an 
elective judiciary would not be fraught with 
such serious consequences that the group or 
block mind controls the balance of power in 
an election. The group is not motivated in the 
interest of the public but thinks solely and 
only in terms of its own interest and fre- 
quently in the guise of an organized minority 
aoes not hesitate to prod the legislature, the 
executive or the judiciary with veiled threats 
to influence action in its favor. It is also 
common knowledge that groups and_ indi- 
vidual blocks of voters, in the heat of a po- 
litical contest, do not hesitate to trade and 
“jockey” with each other for votes and po- 
sition. In this, they will trade or “jockey” 
with a Circuit Judge or Justice of the Su- 
preme Court as readily as they will any 
other officer, the question of fitness, grade 
of the officer, and a record of distinguished 
service in either instance counting for noth- 
ing. I consider it one of the tragic commen- 
taries on our form of government that the 
tenure and labor of the judiciary and the 


_ interpretation of the law should be subjected 


to any such hazard. 


The approach of the electorate to political 
and legal questions has no relation to an 
elective judiciary. In the first place, the 
layman often does not distinguish between 
political and legal issues and in either event 
his approach to them is economic and personal 
rather than fundamental and with an eye to 
the good of all. The makers of the Federal 
Constitution took every precaution to guard 
against what they termed the excesses of 
democracy. An elective judiciary was one of 
them. In voting on political issues, they could 
not conceive the electorate being actuated 
other than by a policy of support to those 
principles that make for the strength and 
perpetuity of our government. In the decision 
of legal questions involving those principles 
on which our government rests, the judiciary 
should be free to write into law without fear 
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of challenge, those fundamental virtues and 
teachings which contribute to the strength 
and permanence of the whole country. With 
the judge, in other words, country is pri- 
mary and the individual or the block of them 
is secondary. When the voter becomes bound 
by the block to which he allies himself he 
too often approaches the polls actuated by a 
selfish, economic urge, notwithstanding the 
fact that when he registered to vote he took 
an oath to support, protect, and defend the 
constitution. 

Actually there have been few changes in 
the judiciary by election in this state. The 
conservative body of our people are generally 
opposed to such changes but under our elect- 
ive system, it would be possible at any re- 
curring election for a group of voters, dis- 
satisfied with some opinion rendered by a 
judge to engender and secure opposition to 
him and by appealing to common prejudices 
and arraying one class against another, de- 
feat the most conscientious capable judge on 
the bench and no reason could be assigned 
for his defeat though the fact was current 
that he dared to do his duty fearlessly. 
Judge John J. Parker failed of confirmation 
to the Supreme Court of the United States 
a few years ago for reasons as flimsy and 
in every democratic or republican turnover, 
some of the ablest judges in this country 
are swept out of office because of the color 
of thier political faith, something that has 
nothing whatever to do with judicial quali- 
fication. 

Members of the judiciary who make ju- 
dicial history must necessarily be called from 
the bar, who have been in the practice from 
ten to twenty years, who have built up a 
clientele that gives promise of an income to 
enable them to educate their children and lay 
by something for their declining years. It is 
hardly fair to ask a lawyer to sacrifice this 
and accept a place on the bench where he is 
required at regular intervals to subject him- 
self to the hazards of a campaign for reelect- 
ion and failing, he is forced to start at the 
ground to build up again at a time in life 
when the odds are against his doing so. Even 
if other circumstances were favorable, a ca- 
reer on the bench makes it very difficult 
for him to reinstate himself in the general 
practice. To be a successful practitioner, one 
must partake of the nature of the partisan 
as well as the advocate. To be a good judge, 
he must cultivate the spirit of the umpire, 
eternally keeping an open mind, exercising 
patience and balancing the equities between 
parties to a controversy. He must be possess- 
ed of a clear mind that will think straight, 
grasp the vital point and expound it clothed 
in cogent logic. A career on the bench, by a 
continual practice of those virtues tends to 
atrophy those equaltiies essential to the 
practitioner and the rule has been that when 
he returns to the practice, he rarely succeeds 
and is often a dismal failure. 


Requiring the judiciary to enter a cam- 
paign, especially with opposit‘on, imposes an 


excessive and unnecessary burden on the tax 
payer and the litigant. Any lawyer who ap- 
pears frequently before the courts is familiar 
with the way opposition hinders and retards 
the disposition of cases. Frequently during 
the recent campaign, the work of the Supreme 
Court was interrupted by applications for 
extraordinary writs that could have been as 
well handled by the Circuit Judge except 
that he was in a campaign for renomination. 
In my experience at the bar, members of the 
Supreme Court have several times had oppo- 
sition and were compelled to conduct a cam- 
paign for reelection, the effect of which was 
to disorganize the work of the Court and 
delay the disposition of cases in which very 
important personal and property rights were 
involved. In addition to the economic waste, 
it is beside the question to contend that 
decisions will not sometimes be colored by 
such circumstances. 

Because of the complex economic and social 
status into which society in this country has 
evolved, many cases are now arising in all 
the courts, which present extremely close 
questions, in other words, “border line” cases. 
Such cases can often be decided either way 
and the position of the court justified on 
good grounds. It would be ridiculous to con- 
tend that so long as we have an elective 
judiciary and such cases arise between the 
individual and the block or between individuals 
or blocks of individuals where political in- 
fluence is not balanced, regardless of how 
the decision goes, if it should be in favor of 
the individual or group controlling the greater 
influence, it will be charged as being a po- 
litical decision. Before the judiciary it was 
designed that every individual and group of 
individuals should look alixe and stand equal 
but this cannot be when our system is so 
ordered that political influence has such po- 
tential possibilities. 

I am not unmindful of the arguments ad- 
vanced for an elected judiciary. I am familiar 
with them and do not contend that they are 
without merit but I have considered their 
merits and demerits seriously and I am con- 
vinced that they are fraught with far more 
of the latter than the former. I do not think 
such merit as they have, anything like com- 
pensates for the possible injustice and dis- 
traction pointed out in this paper. It would 
be idle to contend that the judiciary is not 
in rare instances cursed with despicable oc- 
cupants. Some expeditious means should be 
devised to get rid of these other than by way 
of impeachment which is too slow, cumbersome 
and expensive. Your committee, I note, recom- 
mends a proceeding in the Supreme Court 
to do this for members of all courts below the 
latter. I think this could be made to work 
satisfactorily. 

I do not contend or even imply that the 
judiciary are made of a different species of 
dust from members of the other two great 
departments ‘and ‘should not be subjected 
to a political campaign for that reason, not 
in the least. I have gone through several 
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campaigns and I have no aversion whatever 
to them. My point is, that by the very nature 
of our form of government it is necessary 
that those holding office in the legislative 
and executive departments, submit their views 
on political controversies to the electorate for 
approval or disapproval while by the same 
token it is inconsistent that the judiciary be 
required to do so. It hampers and retards 
the administration of justice and any good 
that may accrue from it in no way compen- 
sates for its evil consequences. The admini- 
stration of the law should be definite, stable 


and consistent. With the radio, the automobile 
the hard road and the frailties of human 
nature, nothing is more sensitive and un- 
stable than public sentiment. Any observer 
of a campaign has noted how it fluctuates 
under the lash of shrewd political manipu- 
lation. I am conscious of no sound reason 
under our system for submitting the ad- 
ministration of the law to such hazard . 

For these reasons, I approve your recom- 
mendation for a Judicial Council and a longer 
tenure for the judiciary. 

GLENN TERRELL. 


A Suggested County Organization In The Event of 
Revision of the Constitution 


It is generally conceded by those who 
should know best, that the present Florida 
Constitution should be revised and modern- 
ized. 


This can only be done through the calling 
of a Constitutional convention in accordance 
with the method outlined in Section 2 of 
Article 17 of the present Constitution, which 
in brief sets forth: 

1. Two-thirds of all members of both Houses 
must by their vote declare a revision neces- 
sary. 

2. Notice of such action shall be published 
in one newspaper in every County once a 
week for three months preceeding the next 
general election of Representatives; in Coun- 
ties having no newspaper this notice shall 
be given by posting at several polling pre- 
cincts for six weeks prior to said election. 

3. Electors may vote for or against said 
revision. 

4. If the vote is for revision, the Legislature 
chosen at such election shall provide by law 
for a convention to revise the Constitution, 
said convention to be held within six months 
after the passage of such law. 

5. The convention shall consist of one dele- 


gate for each member of the House of Repre- 
sentatives. 


To comply with this provision of our Con- 
stitution it will be necessary for the 1935 
Legislature, by a two-thirds vote, to declare 
a revision needed, this declaration to be then 
published, so that the electors in the 1936 
general election for Representatives may vote 
upon same. If this vote is favorable the 1937 


Legislature will call a Constitutional Conven- 
tion to convene in the fall of 1937. 


If the 1935 Legislature deems a Consti- 
tutional revision to be necessary, then I would 
urge that at the same time they appropriate 
a sufficient sum of money to authorize the 
Governor to employ two capable men for a 
period of eighteen months, beginning Septem- 
ber 1, 1935 and ending March 1, 1937, to 
study existing State and National Consti- 
tutions and prepare a model Constitution to 
be placed in the hands of each member of the 
1937 Legislature at least two months before 
the same convenes. Unless this systematic 
means of preparing a Constitution is used, 
I am afraid that a convention of delegates 
called together with nothing to guide them 
will produce such a variety of thought and 
ideas that the Constitution they finally a- 
dopt will be little better than the one we 
now have. 


This is a most important matter requiring 
long, deliberate and mature thought on the 


part of capable persons giving it their entire 
time. 


To illustrate the diversity of thought which 
will naturally come before any group, I give 
you herewith my outline of a system of 
County government, which I sincerely believe 
will be a great improvement over our present 
system. 

My suggestion consists first, in dividing 
the Counties’ governmental agencies into a 
“County Business Organization,” and a 
“County Managerial System,” with the fol- 
lowing set-up: 


BOARD OF COUNTY COMMISSIONERS 


COUNTY MANAGER 
I 
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Public Works 
Department 
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Clerical 
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EXPLANATION: 


missioners.” 


“Board of County Com- 


This body is to be composed of three men, 
elected from three County commissioner’s 
districts, to serve for a term of six years, 
one man being elected every two years so 
that we will never have a complete new and 
inexperienced Board; all of the members serv- 
ing for a very nominal compensation. This 
Board to be the governing Board in full 
charge of all County business, having full 
power to appoint, control and remove all 
departmental heads. 


“County Manager’—This officer to be ap- 
pointed by the County comissioners, to serve 
as long as his services are satisfactory, this 
officer to be in direct charge of the business 
affairs of the County and to supervise and 
manage the following departments: 

A. “Clerical”—This department to be in di- 
rect charge of a “County Clerk” appointed 
by the Board of County commissioners to 
serve as long as his services are satisfactory. 
The duties of such officer shall be as follows: 

1. Clerk of the Board of County Commis- 
sioners. 

2. To have supervisory power over all 
clerical workers in the department of Tax- 
ation, the department of Public Works and 
the department of Education. 


3. To have power to recommend the ap- 
pointment and compensation of all clerks and 
clerical workers in his own department; the 
same to be approved by the County Manager 
and the Board of County Commissioners. 


4. To receive all monies coming to the credit 
of the County and disburse the same upon 
checks countersigned by the County Manager, 
for expenditures previously authorized and 
approved by the Board of County Commis- 
sioners. 


5. To have full charge of the tax redemption 
department. 

B. “Public Works’”—This department to be 
in direct charge of a “County Engineer” ap- 
pointed by the Board of County Commis- 
sioners, to serve as long as his services are 
satisfactory. The duties of such officer shall 
be as follows: 


1. Supervision of highways, bridges, public 
buildings, including Court House, jail, County 
home, all school buildings, and other of the 
County’s physical assets. 


2. Supervision of County School transpor- 
tation system, in conjunction with the County 
Superintendent of Public Instruction. 

3. To recommend the appointment and com- 
pensation of all clerical workers and assist- 
ants in his office; the same to be approved 


by the County Manager and the Board of 
County Commissioners. 

C. “Taxation”—This department to be in 
direct charge of a “County Tax Assessor and 
Collector,” the office being held by one person 
appointed by the Board of County Commis- 
sioners, to serve as long as his services are 
satisfactory. The duties of such officer shall 
be as follows: 

1. To assess and collect all County taxes. 

2. To assess and collect all State taxes re- 
quired by law. 

3. To recommend the appointment and com- 
pensation of all clerical workers and assistants 
in his office; the same to be approved by 

1e County Manager and the Board of County 
Commissioners. 

4. To endeavor to formulate and place into 
operation a system whereby an affiliation of 
the assessing and collecting agencies of the 
various Cities may be made with the County 
agencies, in an effort to eliminate present 
duplication of effort and confusion on the 
part of the tax payers. 


D. “Department of Education”—This depart- 
ment to be in direct charge of a “Superin- 
tendent of Public Instruction” appointed by 
the Board of County Commissioners, for his 
educational qualifications, to serve as long 
as his services are satisfactory. The duties 
of such officer shall be as follows: 


1. To have full power in conjunction with 
the local boards of trustees to appoint teach- 
ers and principals and recommend their 
salaries. To fix salaries only with the ap- 
proval of the Board of County Commissioners, 
and to pay these salaries by warrants signed 
by him and countersigned by the County 
Manager, after the same have been authorized 
and approved by the Board of County Com- 
missioners. 

2. To recommend the appointment and com- 
pensation of all clerical workers and assist- 
ants in his office, the same to be approved 
by the County Manager and the Board of 
County Commissioners. 

3. To make recommendations from time to 
time to the Board of County Commissioners, 
for the appointment of school supervisors and 
other similar persons, and generally for the 
betterment of the Countys’ Educational sys- 
tem. 


4. To incur debts and expend State and 
County school funds only after first having 
had the approval of the Board of County 
Commissioners. 


5. To have direct charge of and be re- 
sponsible for the County’s Educational system, 
under the supervision and control of the 
Board of County Commissioners. 


“COUNTY JUDICIAL ORGANIZATION” 


All Officers to be Elected for a Term of Six Years and to be Responsible to the Governor 
of the State 


County Judge County Attorney 


I 
Sheriff Clerk 
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EXPLANATION—“County Judicial 


Organi- 
zation.” 


A. “County Judge”’—To act as Judge of: 
1. County civil court. 

2. County criminal court. 

3. Probate court. 


4. Juvenile court. (It is possible that in 
certain of the more populous counties, this 
court will have to be presided over by some 
other person, the manner of whose selection 
and the coordinating of the court with other 
courts to be determined after careful study.) 

B. “County Attorney”—To act as: 

1. County prosecuting attorney. 

2. Attorney for Board of County Commis- 
sioners, and each of their departments, giving 
his full time to the interests of the County. 

C. “Sheriff’—To have direct charge of the 
law enforcement agencies of the County and 
to endeavor to formulate scme system where- 
by the present duplication of effort and au- 
thority between the various county, district 
and municipal law enforcement agencies may 
be coordinated and consolidated. 

D. “Clerk”—To act as: 

1. Clerk of the circuit court. 

2. Clerk of the County civil and criminal 
courts. 


3. Clerk of the probate court. 
4. Clerk of the juvenile court. 
5. Attend to the issuance of licenses. 


The above outlines, neither of which are 
complete in every detail, are prepared and 
presented in the hope that they will make 
us fully realize not only the need for a new 
Constitution, but the advisability of carefully 
preparing one to meet the requirements. 

These two men which the Legislature will 
authorize should ask for suggestions, carry 
on discussions and generally attempt to write 
into our new Constitution the mature thought 
and sound suggestions of all Floridians; to- 
gether with the beneficial experiences from 
all our sister States. 


Please note that in the County Judicial sys- 
tem nothing has been said about the State 
branch of the Judiciary, namely the Circuit 
Court, and prosecuting attorney, these being 
matters to be considered under a comprehen- 
sive study of the State judicial system. 

These suggestions are made with the sin- 


cere hope that they may be of benefit to all 
Florida. 


Respectfully, 


ALFRED P MARSHALL, 
Clearwater, Florida. 


WHAT EVERY LAWYER SHOULD KNOW 
CANONS OF PROFESSIONAL ETHICS 


2. The Selection of Judges 


It is the duty of the Bar to endeavor to prevent political considerations from out- 
weighing judicial fitness in the selection of Judges. It should protest earnestly and act- 
ively against the appointment or election of those who are unsuitable for the Bench; and 
it should strive to have elevated thereto only those willing to forego other employment, 
whether of a business, political or other character, which may embarrass their free and 


fair consideration of questions before them for decision. 


The aspiration of lawyers for 


judicial position should be governed by an impartial estimate of their ability to add 


honor to the office and not by a desire for the distinction the position may bring to 
themselves. 
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JOHN D. HARRIS, St. Petersburg ED R. BENTLEY, Lakeland 
President Secretary-Treasurer 
Members of the Executive Council 


Martin Caraballo, Tampa Wm. H. Rogers, Jacksonville 
C. E. Chillingworth, West Palm Beach Giles J. Patterson, Jacksonville 


Together with the President and Secretary-Treasurer 


MESSAGE OF THE PRESIDENT 


By JOHN D. Harris, President 


Present day conditions present wonderful opportunities to the legal 
profession as a whole, as well as individual, to assume the leadership 
which the public expects from the Bar. Every one is familiar with the 
efforts that the National administration and Congress have been making 
during the past year to relieve economic conditions which are affecting 
every walk of life. It behooves every lawyer to acquaint himself with his 
own community and ascertain wherein he can be helpful. 


The members of the Bar who have accepted places of responsibility on 
the various committees of the Florida State Bar Association are in a 
position to perform great public service in co-operating with the mem- 
bership of the several committees and the State Bar Association in ob- 
taining the objectives of the Association. Your president urges that every 
committee chairman arrange a meeting of his committee to outline the 
committee’s work as early as possible, so that when the mid-year meet- 


ing of the bar delegates is held in the early Fall reports of progress can 
be made. 


It is anticipated that the mid-year conference will have before it for 
discussion among others a preliminary report from the Committee on 
Integration of the Bar, of which E. Harris Drew, of West Palm Beach, 
is chairman; a report on the Revision of Criminal Law and Procedure, 
of which committee P. L. Gaskins, of Jasksonville, is chairman; and a 
report on the Revision of the Judiciary Article of the State Constitution, 
of which committee James B. Calkins, of Miami, is chairman. 


The last Legislature authorized the submission of seven proposed con- 
stitutional amendments to the electorate of Florida. These should be 
studied and discussed by the lawyers, not only among themselves but 
with the public, so that the citizens of our great State will be apprised 
of the effect of the proposed amendments. This is one of the public 
functions of the Bar. Your cooperation and assistance at this time is 
appreciated. 


The American Bar Association will meet in Milwaukee August 27. It 
is very important that I get in touch with those members of the Florida 
bar who are planning to attend this national meeting. 


If you are planning to attend or know of any member of the Florida 
State Bar Association who expects to attend will you not kindly write me 
immediately. 
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C. FRED THOMPSON NEW MEMBER 
PUBLICATION COMMITTEE 


Honorable C. Fred Thompson of the firm 
of Knight, Thompson & Turner of Tampa, has 
been appointed by President Harris as a 
member of the Publication Committee to suc- 
ceed R. W. Withers of the firm of McKay, 
Withers & Ramsey also of Tampa, who re- 
signed from the Publication Committee to 
accept chairmanship of the special committee 
on Revision of Common Law Rules. Mr. 
Withers was drafted by President Harris to 
head the special commitee and felt that he 
couldn’t do justice to both committees. 


Upon the insistence of both the chairman 
of the Publication Committee and the presi- 
dent of the Association, Mr. Thompson was 
finally prevailed upon to accept a place on 
the Publication Committee. It has always 
been a well known fact that Mr. Thompson 
was one of the most consistent and ardent 
workers for the Florida State Bar Association 
but always eschewing any honors for himself, 
preferring to remain in the background. It is 
a matter of much satisfaction to friends of 
the Association that he has accepted this new 
appointment. 


Alfred A. Green of Daytona Beach was ap- 
pointed on the Publication commitee, im- 
mediately following the Palm Beach Con- 
vention, for a five year period. While his 
name appeared in the commitee appointments, 
by error it was omitted from the masthead of 
the June issue of the FLORIDA LAW 
JOURNAL. 


ATTENDANCE AT MEETING OF 
AMERICAN BAR ASSOCIATION 
AT MILWAUKEE 


President John D. Harri~ requests that he 
be advised at as early a date as possible 
the names and addresses of all lawyers in the 
state who contemplate attending the meet- 
ing of the American Bar Association at Mil- 
waukee on August 27 thru August 31. Your 
attention to this will be appreciated. 


PRESIDENT HARRIS APPOINTS SPECIAL 
COMMITTEE ON REVISION OF 
COMMON LAW RULES 


In compliance with the resolution of the 
Palm Beach Convention, President Harris has 
announced the following special committee on 
Revision of Common Law Rules: 


R. W. Withers, Chairman, Tampa; C. M. 
Phipps, Tampa; R. R. Milam, Jacksonville; 
H. L. McGlothlin, St. Petersburg; Herbert S. 
Sawyer, Miami; James A. Franklin, Ft. Myers; 
C. R. Layton, Gainesville; J. N. Daniel, Chip- 
ley. 


SECOND PRESIDENT 


HON. FRED T. MYERS, Tallahassee 
(Deceased Jan. 3, 1927) 


Hon. Frederick Towle Myers was the second 
president of the Florida State Bar Association, 
serving in 1908-09, and under the Constitution 
of 1885, the fifth President of the Senate of 
the State of Florida, serving from 1895 to 


1897. He was born in Tallahassee, Florida, 
July 12, 1854, and died in the city of his 
birth, January 3, 1927. His father, Hon Seiim 
W. Myers, was an honored citizen of Leon 
County. His mother, was a sister of Mrs. 
Thomas J. Perkins, Sr., all being among the 
foremost families of the Capital City of Flori- 
da. 


After attending the West Florida Seminary 
at Tallahassee, Frederick T. Myers graduated 
with honors from the University of Georgia 
in 1874. From July 1875 to January 1877, he 
was Clerk of the Supreme Court of Florida. 
He studied law, and after his admission to the 
bar in 1876, engaged in the practice of his 
profession in his native city for more than 
fifty years, attaining every honor that ability 
and exalted character can earn. For many 
years he was Attorney for Leon County and 
for the City of Tallahassee. During his early 
manhood he was Chief Clerk in the State 
Treasurer’s office, Chief Clerk in the State 
Land office, and was later Land Commissioner 
for the S. F. & W. Railway company. Be- 
ginning in 1890 he was three times chosen 
Senator from Leon County, and for twelve 
years served with much distinction in the 
Senate during a period of great moment to 
the State. In 1891 he was tendered by Gover- 
nor F. P. Fleming, and declined, an appoint- 
ment as Judge of the Second Judicial Cir- 
cuit in which Circuit the Capital of the State 
is located. 


On December 28, 1876, he married Miss 
Jessie W. DeCottes of a highly esteemed 
family, residents of Jacksonville, Florida. She 
survived her husband only a few years. Their 
children are Capt. Selim W. Myers of the 
United States Army, Mrs. T. Eugene Perkins 
of this city, and Mr. Wm. Blount Myers, a 
prominent attorney of Tallahassee. 


A learned and cultured gentleman of ster- 
ling character, dignity of bearing, genial man- 
ners, and loyalty to the principles of efficient 
government and equal opportunities among 
citizens, the life of Hon. Frederick Towle 
Myers was one of distinguished usefulness. 
His talent and energy as counsellor and legis- 
lator have made a lasting impress upon the 
laws and jurisprudence of his native State. 
The high ethical standards of the Tallahassee 
Bar were maintained through his recognized 
leadership and his personal and professional 
influence. His exemplary life and patriotic 
contributions to the general welfare are ap- 
preciated, and will ever be remembered by the 
people of Florida. 
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SECOND PRESIDENT—1908-’09 


FRED T. MYERS, Tallahassee 
1854-1927 
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SIXTH PRESIDENT OF THE FLORIDA 
STATE BAR ASSOCIATION 


GEORGE C. EEDELL 
Jacksonville 


ONLY A FEW ANNOTATIONS OF 
1931 CHANCERY ACT LEFT 


There are only a few copies of the Anno- 
tations of the 1931 Chancery Act by McCarthy 
left. These ar ethe copies bound in cloth 
which will be sent postpaid upon receipt of 
$2.50. When the small number yet remain- 
ing are sold, no more copies will be available. 


George C. Bedell. Born Brooklyn N. Y., 
March 7, 1877; son of Dr. Wm. F. and Ecedra 
(Thorpe) Bedell. Migrated to Florida with 
father’s family and entered office of Call & 
Adams (R. M. Call and C. S. Adams) in Jack- 
sonville, in 1898. Entered office of Bisbee 
& Rinehart (H. Bisbee and C. D. Rinehart) 
in 1895. Admitted to the bar November 21, 
1896. With H. Bisbee formed partnership of 
Bisbee & Bedell in 1898, which continued un- 
til retirement of senior member. 

In 1927, formed partnership of Bedell & 
Bedell (Chester Bedell) which still continues. 

in 1901 married Louise F. Gale, daughter 
of Rev. Sullivan F. Gale, D. D. Six children. 
Member of Democratic State Convention 1900; 
Chairman Democratic Executive Committee 
Duval County four years. Appointed by Gover- 
nor Gilchrist member Duval County School 
board in 1910 to fill out unexpired term of 
Walter B. Clarkson, deceased, and elected to 
succeed himself. Trustee, Jacksonville Free 
Public Library from 1908 to 1933. Charter 
member, Florida State Bar Association, and 
President 1912-1913. President Law Library 
Association of Jacksonville. 

Episcopalian. For twenty-five years mem- 
ber standing committee of Diocese of Florida. 


STATE BOARD OF LAW EXAMINERS TO 
COOPERATE WITH STATE BAR 


Honorable R. H. Chapman, Chairman of 
the State Board of Law Examiners, has noti- 
fied President Harris of the Florida State 
Bar Association of the appointment of a com- 
mittee from the State Board of Law Exami- 
ners to cooperate with the committee of the 
Association on Legal Education and Admission 
to the Bar. 


IS THE FILING OF PLEADINGS IN THE STATE COURT A WAIVER 


OF THE RIGHT TO REMOVE 
(Continued from page 58) 


(or the Federal appellate courts decide that for the lower court) and the 
case is remanded to the State tribunal. By such procedure is lost the 
advantage of the period of 30 days after the filing of the record in the 
Federal Court within which to file defensive pleadings (as provided by 
Section 29 of the Judicial Code, supra), but it is to be presumed that the 
defendant did not remove his case to the Federal court for the purpose 
of delaying his adversary in getting the case to trial. 


q 
q 
| 
| 
| 
| 


FLORIDA LAW JOURNAL 73 


LOCAL BAR ASSOCIATIONS 


Some Functions of A Local Bar Association 
By ELMER E. HAZARD, Associate Editor 


At the outset it must be stated that this article contains only the writer’s 
personal views or opinions gained from his experiences and observations 
as a member of a large and fairly active local bar association in the State 
of Florida, and the reading of such articles as have come to his attention 
touching upon the subject. No doubt a number of lawyers will disagree 
with what is here said, and criticism, either constructive or otherwise, 
is invited, for, as has been stated by a well known newspaper, ‘out of 
the clash of opposing opinions comes progress and truth’; and, if, by 
creating a discussion of the functions and duties of a really active bar 
association, more bar associations will take an active part in the life of 
their respective communities, the writer will be amply repaid for his 


efforts. 


Functions, or, more properly speaking, the 
duties, of a local bar association fall general- 
ly into two classes, viz: (1) its duty to the 
general public, and (2) its duty to the indi- 
vidual lawyer. 

(1) As to its duty to the general public: 
the local bar association should (a) keep the 
public informed as to the steps being taken 
by the Bar looking toward improvement of 
laws and the enforcement thereof; (b) where 
conditions warrant, it could, and should, ex- 
ercise a most helpful influence in the selection 
of members of the judiciary; and (c) through 
cooperation with the courts, curb unethical, 
dishonest and unlawful practice on the part 
of certain lawyers, thereby protecting the 
publie from loss. 

(a) Inasmuch as the public expects law- 
yers to assist in the interpretation of laws 
governing it, it would naturally expect the 
lawyers to see to it that beneficial laws are 
enacted. However, in recent years a goodly 
portion of the public has taken the position 
that lawyers are more interested in the en- 
actment of legislation that can be _ success- 
fully attacked in court because of the re- 
muneration thereby gained than the enact- 
ment of legislation that will be of real benefit 
to the public. As a basis for this position it 
is pointed out that the Legislature is, to a 
large extent, made up of lawyers. While this 
may be true, lawyers do not always comprise 
a majority in the Legislature. Furthermore, 
in the turmoil that attends a legislative ses- 
sion, faulty legislation can very easily be 
enacted due to the lack of time at the dis- 
posal of the legislators to thoroughly study 
the bills placed before them. Local bar as- 
sociations could be of some assistance in the 
elimination of such faulty legislation by hav- 
ing their committees study as well as formu- 
late proposed legislation and, after a thorough 
study, sponsor the enactment of worthwhile 


laws. The Florida State Bar Association has 
set a worthy example in this respect in the 
formulation of the 1931 Chancery Act and 
the 1933 Probate Act. Local bar associations 
have sponsored other worthwhile legislation. 
For instance, the Jacksonville Bar Association 
prepared and secured enactment by the 1933 
Legislature of the following acts: Chapters 
15920, 15922 and 15924, having to do with the 
fixing of Clerks’ fees in the various courts 
of certain counties, resulting in the saving 
to the public in the counties affected of 
thousands of dollars; Chapter 15296, relating 
to the deposit of moneys paid into the several 
courts of the State, and the withdrawal there- 
of; and Senate Joint Resolution No. 113, 
being a joint resolution proposing an amend- 
ment to Article VIII of the Constitution, hav- 
ing reference to the government of the City 
of Jacksonville and Duval County. Other local 
bar associations have been just as active as 
the ones cited. 


(b) A great deal has been said pro and con 
on the subject of the activities of the Bar 
in the selection of members of the judiciary. 
In a number of communities, notably Chicago, 
Illinois, Cleveland, Ohio, and St. Louis, Mis- 
souri, various forms of Bar primaries have 
been held, the nominees thereat being general- 
ly elected by the people where it was neces- 
sary that the judiciary be elected. In this 
State there has been very little concerted 
action on the part of the Bar in the select- 
ion of judges. A recent example, however, of 
such activity may be cited in connection with 
the appointment of a Circuit Judge in the 
Thirteenth Judicial Circuit (Hillsborough 
County). 


It seems to the writer that lawyers, from 
the very nature of their work, are best able 


to advise the public as to the qualifications 
of candidates for judicial position. 
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(c) In recent years, due to a number of 
causes, well known to most lawyers, but not 
properly discussed in this article, member- 
ship in the Bar has increased all out of pro- 
portion to the increase in population, result- 
ing, naturally, in the overcrowding of the 
profession. Such a condition naturally tends 
to lower the moral and ethical standards of 
the profession. As a result, the public is 
becoming increasingly critical of practices 
commonly termed ‘ambulance chasing’ on the 
civil side of the court, and the retainer of 
lawyers in advance of the commission of 
crimes on the criminal side of the court. 
The latter situation, happily, is not of serious 
moment in our State. 


There are several things the local bar as- 
sociation can do to curb these evils. In the 
first place it can exert its best efforts to- 
ward raising the standards of admission to 
the bar in order to shut out those who are 
not properly qualified either by training or 
otherwise, and to better regulate the number 
of admissions until such time as the present 
overcrowded condition ceases to exist. In 
the second place, the local bar association 
should cooperate with the court in the in- 
vestigation and, where necessary, the punish- 
ment of any lawyer committing any infractions 
of the law or the canons of profesisonal 
ethics. In some counties in this State the 
Circuit Courts have appointed the Committee 
on Professional Ethics and Grievances of the 
local bar association to act for the judge in 
the investigation of charges of misconduct 
against lawyers, and report the findings, to- 
gether with recommendations, to the Circuit 
Judge for his consideration. In other counties, 
where such is not the case, the local bar as- 
sociation, being composed of officers of the 
court, is duty bound to exercise every effort 
in assisting the court in investigating, and, 
where necessary, presecuting any charges of 
misconduct on the part of lawyers. The pub- 
lic is entitled to this protection and the local 
bar association must not shirk this responsi- 
bility. 

No doubt in a number of instances local 
bar associations are already actively engaged 
in one or more of: the activities above noted, 
but, because of lack of publicity, the public 
has not been informed. A good publicity 
committee is a real adjunct to any local bar 
association and can, by its work, secure the 
sympathetic cooperation of the public in 
worthwhile projects. 


(2) As to its duty to the individual lawyer: 
the local bar association could and should (a) 
operate as a clearing house for a discussion 
of problems peculiar to the Bar; (b) through 
its Committee on Professional Ethics and 
Grievances assist the courts in the governance 
of the Bar; and (c) operate as a medium of 
contact between the individual member and 
other bar associations. 


(a) The meeting of the local bar association 
is the proper forum for the individual lawyer 
to offer for consideration legislation hereto- 


fore referred to. There, or in committee, 
such legislation can be thoroughly discussed 
and so written as to benefit the public as 
a whole. 


The loéal bar association owes a particular 
duty to its members, especially the younger 
members, to prepare and establish schedules 
of fair and equitable fees to be charged for 
services rendered. The association, however, 
should not stop at the preparation of the 
schedules. It should, to the best of its ability, 
secure adherence to such schedule by the 
members of the Bar. This is a particularly 
difficult task during these times, but, times 
like these make it all the more the duty of 
the association to secure such adherence in 
order that the younger members of the pro- 
fession might be properly guided in the mat- 
ter about which they probably learn nothing 
in law school. 


(b) This subject has been discussed at 
length under another head. However, in 
order that the writer may not create the im- 
pression that the Committee on Professional 
Ethics and Grievances is a prosecutor only, 
let it be said that a conscientious and sympa- 
thetic committee can assist the younger mem- 
bers of the Bar, particularly in its interpre- 
tation and application of the Canons of Pro- 
fessional Ethics. 


(c) In this day and age of ‘bar integration’ 
and ‘federation’ the local association has be- 
come more important to the individual lawyer. 
It keeps him in contact with what is going 
on among other lawyers. Through conferences 
of bar association delegates it brings to the 
individual lawyer the result of cooperative 
work on the part of all bar associations, 
thereby materially assisting him in the prac- 
tice of his profession. While a lawyer is, 
of necessity, still an individualist, contacts 
made by him through the bar association 
serve to broaden his field of vision and make 
him better able to serve his clients. 


Lest one might think that a local bar as- 
sociation is but a drab, serious organization, 
it must not be forgotten that all bar asso- 
ciations have very active and resourceful 
entertainment committees which see to it that 
at the proper time and place good fellowship 
is had in abundance. Any lawyer who has 
attended banquets or other entertainment 
functions of the various Florida bar asso- 
ciations will, no doubt, heartily concur in 
this statement. 
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Report of Committee on Bar Integration 


TO THE MEMBERS OF THE BAR 


At the conference of Bar Delegates pre- 
ceding the annual convention in Palm Beach, 
in March, the committee on the integration of 
the Bar submitted its findings and recom- 
mendations in written form, which were print- 
ed in the March issue of the LAW JOURNAL. 
There arose at this meeting some objections 
to the report and findings, and the conference 
referred it back to the committee for further 
consideration, with instructions to report at 
the next meeting of the Bar Delegates, which 
will be held during the latter part of Sep- 
tember, or early in October of this year. 


At the annual convention, following the 
conference of Bar Delegates, Article XI of the 
Constitution of the Association was amended 
to read as follows: 


“Article XI 


“Each member who has been licensed for 
seven years or less to practice law shall pay 
annually to the Treasurer the sum of Three 
Dollars ($3.00). All other members shall pay 
such Treasurer annually the sum of Five 
($5.00) Dollars, PROVIDED that where the 
entire membership of any Local Bar Asso- 
ciation shall become members of the State Bar 
Association and such Local Bar Association 
shall assume the collection and payment to 
said Treasurer of the dues of all its members, 
the annual dues of all members of such Local 
Bar Association shall be Three ($3.00) Dollars 
per member; Provided, however, that in no 
event shall duplicate dues be collected from 
any member of this Association. 


Any member who shall have been in arrears 
with his dues to this Association at any time 
since June 30, 1933, and who shall have paid 
since that date and before June 30, 1934, 
Five Dollars for 1933 dues and dues according 
to this Article for 1934, shall be considered 
in good standing for all purposes. 


“The aforesaid dues shall include sub- 
scription to the Journal of the Association, 
the subscription price of which to members 
shall be fixed by the Executive Council from 
time to time. The annual reports of the Asso- 
ciation shall be furnished to the members 
without charge. All other publications of the 
Association shall be issued upon such terms 
and conditions as the Committee on Publi- 
cations, subject to the control of the Executive 
Council, shall provide. No person shall be in 
good standing or qualified to exercise any pri- 
vilege of membership who is in default. Dues 
of the Association shall become due and pay- 
able January 1, but not later than May 1 in 
each year; provided, however, that if any 
person shall become a member of the Asso- 
ciation more than six months after June 30, 
of any year, he shall pay only one half of 
one year’s dues as above specified, which shall 
cover his dues and subscription to the Jour- 


nal of the Association for the remainder of 
the current fiscal year.” 


Pursuant to the above article, the Execu- 
tive Council of the State Association on June 
11, 1934, adopted rules and regulations cover- 
ing group membership, which appear at length 
on pages 26 and 27 of the FLORIDA LAW 
JOURNAL for June. This committee met at 
the Floridan Hotel in Tampa on Saturday, 
June 30, and adopted a preliminary report of 
the committee, which is appended hereto, for 
the purpose of submitting it to the local 
Associations for their consideration and sug- 
gestions, prior to the submission of its final 
report to the Conference of Bar Delegates 
this Fall. 


Group membership, in the opinion of the 
committee, will not be practical in many of 
the larger local associations. It was therefore 
deemed advisable that a plan be adopted 
whereby local associations might become com- 
ponent units of the State Association under 
a plan which will net necessitate the under- 
writing of dues by the local bars. It is pro- 
posed that the plan, as outlined by the com- 
mittee’s preliminary report, appended hereto, 
when approved by the Bar Delegates and the 
State Association, should be made a part of 
the Constitution of the State Association, 
together with the provisions for group mem- 
bership. 

We especially urge the local associations 
to consider these provisions and regulations, 
and make any suggestions they care to to- 
ward its improvement. The time is limited 
because of the early meeting this year of the 
Bar Delegates, and we urge the prompt con- 
sideration of it by the local associations. 

It is a significant fact that there are ap- 
proximately three thousand lawyers practicing 
in the State, and of this number only about 
fourteen hundred are members of local as- 
sociations, and seven hundred fifty members 
of the State association. 


A large membership in the State Association 
will be of benefit to every lawyer practicing 
in the State. We believe the adoption of 
these regulations will not only strengthen 
the State Association, but will be of inestim- 
able value to the local associations existing 
throughout the State. 

All communications should be directed to 
E. Harris Drew, Chairman, Box 574, West 
Palm Beach, Florida. 


Respectfully submited, 
E. HARRIS DREW, Chairman. 


Judge L. L. Parks 
Louis Kurz 

Sam H. Mann 
Tom Bryant 
Frank V'inthrop 
Louis Ossinsky 
D. Stuart Gillis 
E. C. Vining 
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Preliminary Keport of the Committee on the 
Integration of State and Local Bar Asso- 
ciatious. 

Section I 

Local Bars May Become Comporent Units 
Any regularly organized City, County, or 

Circuit Bar organization or society now ex- 

isting, or which may hereafter be organized 

in the State Of Florida may, upon the affirm- 
ative vote of such percentage of its total 
membership as shall be determined by such 
local organization, be admitted as a com- 
ponent unit of the Florida State Bar Asso- 
ciation. 

Section II 


Method of Admission and Requirements of 
Application 

Such local association desiring admission 
to the Florida State Bar Association as a 
component unit thereof as set forth in Section 
I hereof, shall, upon the affirmative vote of 
its membership as prescribed in Section I 
hereof, make written application to the Florida 
State Bar Association over the name of its 
President or Vice-President, and Secretary or 
Assistant Secretary, which application shall 
have appended to it a list of all members of 
such local organization, their mailing ad- 
dress, and date of admission to practice. 
Such application shall be mailed to the Secre- 
tary of the Florida State Bar Association. 


Section III 


Duties of Executive Council and Form of 
Certificate 


The Executive Council shall, at its next 
meeting after receiving such application, vote 
upon such application, and if a majority of 
the membership of the Executive Council 
present at such meeting vote in favor of the 
application, a certificate of affiliation, signed 
by the President and attested by the Secre- 
tary of the Florida State Bar Association, 
shall be issued to such local association. Such 
certificate shall be in such form as shall be 
prescribed by the Executive Council. 


Section IV 
Local Membership Admitted in Entirety 


Upon such certificate being issued all mem- 
bers in good standing of such local organi- 
zation shall become members of: the Florida 
State Bar Association and, upon the payment 
of the dues hereinafter provided to the Florida 
State Bar Association, stall be entitled to all 
the benefits and privileges of the State organi- 
zation, including the Florida State Bar Asso- 
ciation Journal. 

Section V 
Requirements of Admission 

For lawyers practicing in Circuits, Counties, 
towns or cities where there is a local affil- 
iated association, membership in one of such 
affiliated organizations shall be a prerequisite 
to membership in the Florida State Bar Asso- 
citation, provided that this section shall not 


apply to any present member of the Florida 
State Bar Association. 


Section VI 
Suspensions and Expulsions 


The suspension or expulsion of any mem- 
ber of the Florida State Bar Association, for 
any reason, shall automatically be an expul- 
sion from the local organization. The ex- 
pulsion or suspension of a member from any 
local organization, except for the non-payment 
of dues, shall automatically be an expulsion 
from the State organization. 


Section VII 


Local Organizations Independent Units 

Local organizations, after admission as a 
component unit, shall in all respects maintain 
their identities as an independent organi- 
zation with full power, control and manage- 
ment over their own activities and affairs, in- 
cluding qualifications for membership there- 


in, except as herein expressly provided to the 
contrary. 


Section VIII 
Amount of Dues 


Dues of any local organization shall be fixed 
in such amount as shall be determined by 
such local organization, plus the annual dues 
of the Florida State Bar Association, as now 
fixed by Article XI of the Constitution of 
the Florida State Bar Association. 


Section IX 
Collection of Dues 


The local organization shall collect all dues, 
both local and Florida State Bar Associations, 
and transmit to the Treasurer of the Florida 
State Bar Association its portion thereof when 
collected, at such intervals as shall be re- 
quested by the Treasurer of the Florida State 
Bar Association. The local organization shall 
not be responsible for dues uncollected, ex- 
cept where such local organization applies 
for any secured group membership, as author- 
ized by Article XI of the State Bar Constitu- 
tion, adopted June 11, 1934, and set forth on 
pages 26 and 27 of the June issue of the 
FLORIDA LAW JOURNAL. 


Section X 
Duplicate Membership 
Should any person be a member of more 
than one local affiliated organization, he shall 
in no event be required to pay duplicate dues 
to the Florida State Bar Association. 


Section XI 

Definition of “Affiliated Organization” 

The term “affiliated organization,” or “as- 
sociation,” as used herein, shall include those 
associations which have, or may hereafter se- 
cure, group membership as now provided in 
Article XI of the State Bar Constitution, as 
well as those becoming component units, as 
herein provided. 
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Shepard’s Citations Takes The Stand 


Q. Do you furnish your subscribers with the inter- 
pretation and construction of the constitutional 
and statutory provisions? 

A. Yes, Shepard's Citations— 

(1) Discloses where the United States Constitu- 

tion, Statutes and Code have been referred to 

by the Federal Courts. 

(2) Indicates where each State Statute has been 

referred to by the courts of that State and by 

the Federal Courts. 

(3) Points out each instance where the Statutes 

or Laws have been declared unconstitutional, 

void or invalid. 


. Do you provide your subscribers with citations 
to all phases of statute law in the articles ap- 
pearing in the local bar association periodi- 
cals or law school reviews? 

A. Yes, this service is included in the State Editions 

of Shepard's Citations. 


This is No. 6 of a series. of advertisements outlining the functions and 
uses of this extensive case and statute citation service. 


A complete set of this series will be sent upon request. 


SHEPARD’S CITATIONS 


The Frank Shepard Company 
76-88 Lafayette Street 


New York 
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A Necessity To Every Well 


Equipped Florida Law Library 


ENCYCLOPEDIC DIGEST OF 
THE FLORIDA REPORTS 


To be kept to date by Cumulative 
Pocket Parts, making the work a 
Life-Time Digest. 


Vol. 12 will be issued the week of 
July 28rd. 


SOLD ON CONVENIENT TERMS 


Price, prospectus and complete details 
mailed on request 


JOHN M. ELLIOTT CODE 
Florida Representative 


The Harrison Company 


LAW BOOK PUBLISHERS. 
Atlanta, Georgia 
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